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JURISDICTION OVER FOREIGN 
CORPORATIONS. 


HE theories of the courts with regard to jurisdiction ae 
foreign corporations have been modified by changes in the 
conditions to which they have been applied. The principle that 
a corporation cannot migrate, but must dwell in the place of its 
creation, was confronted by the fact that corporations did send 
their agents into other States and make contracts there, and it 
became necessary to decide whether such contracts were not void 
for want of power to make them, and also whether the foreign cor- 
porations could be sued upon such contracts in the courts of the 
State where they were made. 

With respect to the former question the courts declared that 
although a corporation could have no legal existence out of the 
sovereignty by which it was created, and must be regarded as a 
person living there and there only, yet if it sent its agents into 
another State and made contracts there, its existence might be 
recognized by that State, and the contract, if not contrary to the 
laws of that State, would be a valid contract, and the corpora- 
tion might bring a suit upon it there. Such was the decision of 
the Supreme Court of the United States in Bank of Augusta v. 
Earle,! in which the principle was maintained by Daniel Webster, 
in an elaborate argument, and affirmed in the opinion of Chief 
Justice Taney. The question was not whether the court of the 
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foreign State had jurisdiction, but whether the corporation had 
capacity to sue, and whether the contract had any validity. The 
decision was, that for the purposes of making contracts beyond 
the State of its creation, a corporation might be recognized by the 
comity of other States, and that if so recognized, it had power 
through its agents to make contracts in those States not contrary 
to their laws, and could bring an action on these contracts in such 
States. 

The question whether a corporation may be sued outside of the 
State of its creation depends on different considerations. In order 
that a suit may be brought against it, it is necessary not only that 
its power to act through agents outside of the State of its creation 
should be recognized, but also that it should be found for the pur- 
pose of serving process within the State in which the action was 
brought. It is a principle of natural justice that a judgment can- 
not be rendered without giving an opportunity for defence, and 
that service of process within the State is necessary to give juris- 
diction in an action iz personam.) 

At common law, service of process upon a corporation could 
be made only upon the head or principal officer of the corporation, 
and within the jurisdiction of the sovereignty which created it; and 
from this rule it followed of necessity that a valid judgment against 
it 2x personam could not be obtained in the courts of another juris- 
diction. Even though a corporation might be recognized by the 
laws of other States, and might act there by agents and make con- 
tracts, and even bring suits there, yet it could not be found there 
for the purpose of being served with process, and the courts had 
not jurisdiction to entertain suits against it. Accordingly, we find 
the Supreme Court of New York in 1819 expressing the opinion 
that a foreign corporation cannot be sued in that State, for the 
reason that process must be served upon the head or principal 
officer of the corporation within the jurisdiction of the sovereignty 
where it was created. This opinion was cited with approval by 
the Supreme Court of Massachusetts in 1834,? and the Court said 
that all foreign corporations were without the jurisdiction of the 
Courts of that commonwealth. A similar opinion was expressed 
in New Hampshire in 1838,’ and in Connecticut in 1841 ;* and 
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in England Lord Blackburn said in 1872 that he was not aware of 
any reported case in which a foreign corporation had been sued in 
a court of law, and while he refused to set aside the service of a 
summons, he said the defendant might raise the question after 
appearing on the record.! 

The idea that corporations cannot elit had its origin in 
cases relating to municipal and ecclesiastical corporations in Eng- 
land, which were local in their character; and when the law of 
corporations was applied in this country to associations for the 
purposes of business, it was soon found that although in legal con- 
templation they dwelt in the place of their creation, they did in 
fact transact business in all parts of the country, and as more and 
more of the business of the country came to be transacted by cor- 


porations, it became evident that it wa: necessary that some theory 


should be devised by which they should be amenable to actions 
in the States in which their business was transacted. It was sug- 
gested, therefore, that they could not transact business there at all 
without the assent, express or implied, of the State to which they 
came ; that being mere creatures of the law of another State, their 
existence need not be recognized at all, except under conditions ; 
and it was competent for the legislature to declare that, if they 
came and transacted business, they should be considered as found 
there for the purpose of service of process in litigation arising out 
of business in which the company was so engaged. 

The principle that, in order to jurisdiction in a suit i personam, 
the corporation must be found within the territory of the court in 
which the suit is brought is fundamental ; but the rule that the pro- 
cess must be served upon the principal officer was a rule of prac- 
tice founded only on the necessity of giving notice to a person who 
really represents the company, with respect to the subject-matter 
of the suit. When, therefore, companies sent their agents into 
foreign jurisdictions and transacted business there, it was com- 
petent for the government of those States or countries to declare 
that the agents sent for the purpose of transacting business did in 
fact represent the companies with respect to that business, and 
that the companies were in fact found there for the purposes of 
litigation arising out of that business. Such was the decision of 
the Supreme Court of the United States in 1855, in La Fayette 
Insurance Co. v. French ;? and in 1882 the same court, in a later 
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case,! declared that the principle of this decision applied to a case 
in which the condition was not express, but was merely implied by 
the fact that the State permitted foreign corporations to transact 
business within its borders, and at the same time provided that 
process in an action against such a corporation might be served 
on certain officers or agents found within its borders. The court 
said that since the corporation of one State sent agents into 
another, and opened offices and transacted business there, and 
was protected by its laws, it seemed right that it should be held 
responsible for obligations and liabilities there incurred. The 
officers and agents of a corporation, said Mr. Justice Field, 
“constitute all that is visible of its existence, and they may be 
authorized to act for it without as well as within the State. There 
would seem, therefore, to be no sound reason why, to the extent of 
their agency, they should not be equally deemed to represent it in 
the State for which they are respectively appointed when it is called 
to legal responsibility for their transactions.” 

In the case of La Fayette Insurance Company the action was 
brought upon a contract made within the State, and the service 
was made upon an agent appointed under the statute of Chio, for 
the purpose of receiving service of process in an action on such a 
contract, and it was held that the court had jurisdiction. In the 
other case it did not appear that the corporation, which was organ- 
ized in Illinois, had transacted any business in the State of Mich- 
igan, nor that the agent served with process was charged with any 
business of the company in that State, and the Supreme Court 
decided that the State court had no jurisdiction over the corpora- 
tion, and that a judgment entered against it was invalid. 

The result of these and other decisions on this subject is clearly 
stated by Mr. Justice Jackson (then Circuit Court Judge), in United 
States v. Bell Telephone Co.2_ He says: “ We think the decisions 
of the Supreme Court have settled and established the proposition 
that, in the absence of a voluntary appearance, three conditions 
must concur and coexist in order to give the federal courts juris- 
diction 7% personam over a corporation created without the terri- 
torial limits of the State in which the court is held. (1) It must 
appear as a matter of fact that the corporation is carrying on its 
business in such foreign State or district ; (2) that such business 
is transacted or managed by some agent or officer appointed by 
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and representing the corporation in such State; and (3) the exist- 
ence of some local law making such corporation, or foreign cor- 
porations generally, amenable to suit there as a condition, express 
or implied, of doing business in the State.” 

Such are the conditions under which alone, in the opinion of the 
Supreme Court, jurisdiction may be obtained by the courts of one 
State over the corporations of another. There are some courts 
that assume jurisdiction in cases in which all these conditions are 
not fulfilled ; but the doctrine of the Supreme Court is based upon 
sound legal principles and the considerations of justice, and is con- 
curred in for the most part by the courts of the several States. 

The question I wish to sugge:* is whether still another condition 
must not coexist with these three in certain cases in order that 
jurisdiction may be had over a foreign corpo:.tion. Must not the 

cause of action have some relation to the business which the cor- 
poration is transacting in the State, or to the scope of the agency 
of the persons by whom it is represented? Does the fact that a 
corporation transacts some business within the State make it sub- 
ject to an action over a matter having norelation to that business ? 
Or, does the fact that a corporation, being required by statute to do 
so as a condition of doing business, has appointed an agent to re- 
ceive service of process in a certain State, make it amenable there 
to an action for a tort committed elsewhere? Does a corporation 
of one State or country, which, for the purpose of doing some little 
business in another jurisdiction, appoints an agent to receive service 
of process, make itself liable to an action there by anybody, or for 
any cause? Or, is the effect of appointing such agent only to make 
the corporation liable to be sued by citizens of the State on causes 
of action arising within the State, and out of the business done 
within the State? The question is obviously an important one, 
and is one which counsel are called upon to answer in advising 
corporations as to the effect of designating an agent to receive 
service of process, which is now required in so many States as a 
condition of doing business there. The subject has been dis- 
cussed in recent cases, but there is a difference of opinion among 
the courts, and the question is not yet fully settled by judicial 
decision. In some States, and im one at least of the United States 
Circuit Courts of Appeals,’ it has been held that by service of pro- 
cess upon an agent designated under the statute for that purpose, 
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jurisdiction is acquired over a foreign corporation even in suits by 
non-residents, and upon contracts made and to be performed out- 
side of the State; and in other States it has been declared that, 
in the absence, at least, of express language to that effect, such 
statutes cannot be construed as requiring toreign corporations to 
submit to jurisdiction over causes of action arising outside of the 
State, and having no relation to any business transacted within the 
State ;! and in one of these cases the court said: “To hold other- 
wise would be to allow foreign corporations which transact business 
in Alabama to be drawn into our courts for the adjudication of 
every contract and every tort and wrong they may be charged with 
committing, even in the State which gave them their being.” 
There are two classes of statutes relating to the service of 
process on foreign corporations. In one class it is merely pro- 
vided that service of process on such corporations may be made 
on certain officers or agents within the State; in the other, it is 
declared, as a condition on which they are allowed to transact 
business within the State, that they shall designate a person on 
whom process may be served with like effect as if service of process 
had been made on the corporation within the State, or even with 
like effect as if made on a domestic corporation. In either class 
of cases there is no question but that if the corporation transacts 
business in the State, and an action arise out of this business, 
jurisdiction 2m personam may be acquired by service of process on 
such agent. It is equally well settled that under the statute of the 
former class, if the corporation transact no business in the State, 
jurisdiction cannot be acquired by serving process on an officer or 
agent casually within the State,? even though the local statute 
provide that process against a foreign corporation may be served 
on any officer or agent of the company within the State.2 Such a 
statute, said Chief Justice Beasley, in the case just cited, does not 
give any new right of suit, nor does it purport to take away any 
of the privileges of foreign corporations. It simply appoints a 
method of bringing corporations invested with a foreign character 
into the courts of this State when such courts have jurisdiction 
over them. In such cases it is only when the agents represent the 


1 Sawyer v. North Am. Life Ins. Co., 46 Vt. 697; Bawknight v. London L. & G. 
Ins. Co., §5 Ga. 194; Central R. R. Banking Co. v. Carr, 76 Ala. 388; 52 Am. Rep. 339. 

2 Moulin v. Trenton Insurance Co., 4 Zab. (N. J.) 222. 

8 Camden Rolling Mill Co. v. Swede Iron Co., 3 Vr. (N. J.)15; St. Clair v. Cox, 106 
U. S. 350; Goldey v. Morning News Co., 156 U. S. 518. 
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company in the transaction of business within the State that the 
company is considered as being found there for the purpose of 
receiving service of process.1_ The questions remaining unsettled 
are whether, if, under the former class of statutes, the company 
transact business within the State, and send agents there for that 
purpose, it can be sued there with respect to matters having no 
relation to that business; and whether, under the latter class of 
statutes, if a company designate a person to receive .service of 
process, it can be sued whether it actually transact business in the 
State or not, or with respect to matters having no relation to the 
business it does transact there. . 

The fact that the cause of action arose outside of the territory 
does not of itself defeat the jurisdiction of the court. If the 
defendant be found within the reach of process, and the action be 
what is called transitory, the action may be maintained, and the 
judgment is good. It was only by a fiction that this result was 
obtained in the English law; but this was because of a rule of 
practice which required that the trial should be had before a jury 
of the neighborhood, and not because of an inherent lack of juris- 
diction.2 There are cases, however, in which the English courts 
and ours (and they are more liberal in this respect than those of 
th: continent of Europe) will refuse to entertain actions against 
foreigners for causes arising abroad; and they will not enforce 
contracts illegal where they are made, nor treat as torts acts that 
are legal where committed. The general rule, however, is that 
“where the action is 2” personam, whether in respect of a contract 
or of a tort, our courts will entertain it, though it may have arisen 
abroad, and though the parties to it may be aliens, provided that 
service of process be made according to their rules ;” * and although 
the jurisdiction exists, it will not always be exercised, unless the 
circumstances are such that a refusal to entertain the action would 
be a denial of all remedy. 


1 Camden Rolling Mill Co. v. Swede Iron Co., 3 Vr. (N. J.) 15; St. Clair v. Cox, 
106 U. S. 350; Goldey v. Morning News Co., 156 U. S. 518. 

‘2 Mostyn v. Fabrigas, Cowp. 161. 

8 Phillips v. Eyre, L. R. 1 Q. B. 1, 28; Doulson v. Matthews, 4 Term R. 503; 
Santos v. Illedge, 6 C. B. N. s. 841. 

* 1 Smith’s Ldg. Cas., 8th Am. ed., 1051-1068 ; Story, Conft. Laws, 542, 543; Whar- 
ton’s Conft. Laws, 744; Phill. Priv. Int. Law, 701; Buenos Ayres Ry. Co. v. Northern 
Ry. Co., 2 Q. B. D. 210; Scott v. Lord Seymour, 1 H. & C. 219; LeForest v. Tolman, 
117 Mass. 109. 
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Mr. Justice Bradley refers to the elaborate arguments of counsel in the case of the 


‘ 
{ 
af 
q 
a ~ i 
{ 
q 
| 
| 
i 
. 
4 
g 


8 HARVARD LAW REVIEW, 


The objection, then, to entertaining jurisdiction over a foreign 
corporation for a cause of action arising abroad does not consist 
in the fact that there is no jurisdiction to determine the cause of 
action. The difficulty lies rather in the question whether the cor- 
poration is found within the territory for the purpose of answering 
to any such action. It has been held that, with respect to business 
done within the State or country, it is represented by the agents 
who transact the business, or agents especially appointed to receive 
service of process; but it does not follow that by this means it has 
brought itself within the jurisdiction of the courts with respect to 
all its transactions in the country of its creation, or in all parts of 
the world. 

Judge Jackson, in the telephone case above referred to,’ says | 
that, where these conditions exist, and there is a local law authoriz- 
ing the service of process on agents within the State, a foreign 
corporation is found within the State, and is liable to suit there in 
the State or Federal courts by service of process on the resident 
agent, and that the underlying principle of the decisions that he 
refers to is that the State may impose conditions on the transaction 
of business within the State by corporations chartered elsewhere. 
The decisions that he referred to were all rendered in cases in which 
the action had reference to the subject-matter of the agency or 
business within the State. It had been held that when a corpora- 
tion sent agents into a State for the purposes of its business, there 
was no reason why, to the extent of their agency, they should not 
be deemed to represent it when called to a legal responsibility for 
their action.? 

It was because the corporation had come into the State by its 
agents for the transaction of its. business that it was held to be 
found there in the same agents for the purpose of being sued 
there with respect to that business ; and the case in Ohio,® where 
an agent had been appointed under the statute, was a case in 
which the action was brought upon a contract made in Ohio, and 


San Francisco Vigilance Committee, Maloney v. Dows, 8 Abbott, Pr. 316, which he 
says contain an instructive analysis of the law upon the question whether and in what 
cases the courts of one country should take cognizance of controversies arising in a 
foreign country, or in places outside of the jurisdiction of any country. His own 
opinion in the case of The Belgenland is confined to an inquiry into the rule followed 
by the Courts of Admiralty. 

1 United States v. Bell Telephone Co., 29 Fed. Rep. 17. 

2 St. Clair v. Cox, 106 U. S. 330, 355. 
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the condition under which the contract was made was that an 
agent should be appointed to accept service of process in a suit 
on such contract. And in this case Mr. Justice Curtis, while 
asserting the principle that the States might impose conditions 
upon the transaction of business by foreign corporations, said : 
“These conditions must not be inconsistent with those rules of 
public law which secure the jurisdiction and authority of each State 
from encroachment by all others, or that principle of natural jus- 
tice which forbids condemnation without opportunity of defence.” 
These cases, therefore, leave the question open whether a foreign 


corporation sending its representatives into a State for one purpose © 


is found there in the person of these representatives for the purpose 
of being called to account in all causes of action ; and also whether 
a corporation which, as a condition of doing business in a State, 
appoints an agent to receive service of process there, can be said 
to be found there for the purpose of being sued for causes of action 
having no relation to the business done within the State. 

It must be remembered that a foreign corporation exists by virtue 
of the laws of another sovereignty, and has no existence outside of 
the territory where it was created, except so far as its existence is 
recognized by the laws of other countries; and even though its 
existence be recognized there, it cannot exist there except so far 
as it acts there by its agents. It may by the leave, express or 
implied, of the other sovereignty establish a place of business 
there, and if it is recognized there, it is then found there for the 
purpose of its business, and may be regarded as found there for 
the purpose of being sued ; but this is only because, by having sent 
its agents there subject to the conditions imposed by the local law, 
it has consented to be found there for the purpose of being sued. 

Although it is well settled that a corporation, by establishing a 
place of business in another State, may be found there in the per- 
sons of its agents for the purpose of being sued with reference to 
that business, yet it has been repeatedly decided by the Supreme 
Court of the United States that even in such a case the residence 
of such a corporation is exclusively in the State of its creation, and 
it must be regarded as a citizen of that State alone;! and even 
though it be.said that a corporation acquires a domicile where it 


1 Bank of Augusta v. Earle, 13 Pet. 519; La Fayette Ins. Co, v. French, 18 How. 
404; Shaw v. Milling Co., 145 U.S. 444; Remers v. Seatco Mfg. Co., 70 Fed. Rep. 
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establishes a business,! yet it is only by reason of its own act in 
establishing the business and by virtue of the local law which recog- 


nizes its existence there. The corporation remains a foreign cor- 


poration, and is subject to the laws of another sovereignty only so 
far as it has subjected itself to the laws of that country; and the 
inquiry must always be whether it has in fact subjected itself to 
those laws to such an extent as to be subject to the jurisdiction of 
its courts in the action which is brought against it. 

_“Tt is an elementary principle of jurisprudence,” says Mr. Justice 
Gray, in a recent case in the Supreme Court of the United States,” 
“that a court of justice cannot acquire jurisdiction over the person 
of one who has no residence within its territorial jurisdiction, except 
by actual service within the jurisdiction of notice upon him, or 
upon some one authorized to accept service in his behalf, or by his 
waiver by general appearance, or otherwise, of the want of due 
service. Whatever effect a constructive service may be allowed in 
the courts of the same government, it cannot be recognized as valid 
by the courts of any other government.” ® 

A foreign corporation, therefore, is not subject to the jurisdiction 
of the courts, except so far as by its acts within the State, or by 
its consent, or by its acceptance of conditions imposed, it has sub- 
jected itself to their jurisdiction. It must appear that it has come 
within the territory, and that its existence is recognized there, or it 
cannot be sued at all. If it has come for the transaction of certain 
business, then the agents which represent it in that business may 
be regarded as representing it for the purpose of being sued with 
reference to the business so intrusted to them; but it does not follow 
that they represent it for all purposes, or that the corporation may 
be regarded as found there for the purpose of being sued with 
reference to matters appertaining wholly to business transacted 
elsewhere. So also if a State require as a condition of a foreign 
corporation doing business within its borders-that it appoint agents 
to accept service of process, the presumption is that only such 
jurisdiction is claimed as is necessary to deal with litigation arising 
out of the business that is done under this permiss‘on. Sucha 
condition has relation to the permission given, and would be uni- 


1 6 Thomp., Corp., § 7998. 
2 Goldey v. Morning News, 156 U. S. 518. 
8 D’Avery v. Ketcham, 11 How. 165; Knowles v. Gas Light Co., 19 Wall. 58; Hall 
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versally recognized as reasonable, and jurisdiction assumed by this 
means and for this purpose would not be regarded as a usurpation 
of power ; but if a State should declare that no foreign corporation 
should send an agent for any purpose within its borders unless it 
should submit to jurisdiction over all suits against it arising out of 
its business in the country where it was organized, this might well 
be regarded as an unwarranted assumption of power which should 
not be recognized in the courts of other countries. 

Whether this be so or not, it may be confidently asserted that the 
statutes by which the jurisdiction is assumed should be construed 


strictly, and should not, unless their language is explicit, be held | 
to confer jurisdiction beyond that which is required to enable the © 


courts to take cognizance of matters arising out of the busi- 
ness done within the State, or else to protect and enforce 
the rights of the residents of their own State against foreign 
corporations. 

Applying this principle to those statutes which merely declare 
that process against a foreign corporation may be served on any 
officer, director, or other specified agent within the State, there 
would seem to be no doubt that they are not of themselves sufficient 
to confer jurisdiction over any causes of action having no relation 
to the business transacted within the State. It is well settled, as 
we have seen, that they confer no jurisdiction at all when the cor- 
poration does not come within the State for the transaction of any 
business.!. Speaking of such a case Chief Justice Beasley said: 
“Tt would be difficult to believe that it was the design to place 
within the jurisdiction of our courts all the corporations of the 
world, merely from the fact that a director, clerk, or other subordi- 
nate officer happened to come within the territory.” Such a statute, 
he said, did not indicate an intent to amplify the jurisdiction of the 
courts over foreign corporations, but only to provide a mode of 
service in cases in which, under the principles of law, such jurisdic- 
tion existed. The principle is that if the agent comes within the 
State empowered to make or take contracts, the corporation may 
be regarded as representing it for the purpose of receiving process 
in actions avising out of those contracts, or out of the business done 


1 Moulin v. Trenton Ins. Co., 4 Zab. 222; Camden Rolling Mill Co. v. Swede Iron 
Co., 3 Vroom (N. J.), 15; St. Clair v. Cox, 106 U.S. 350; Phillips v. Library Co., 141 
Pa. St. 462; Newell v. Gt. Western Ry. Co., 19 Mich. 336; Goldey v. Morning News 
Co., 156 U.S. 518. 

2 Camden Rolling Mill Co. v. Swede Iron Co., 3 Vroom, 15. 
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there.' It is not enough that officers or agents of the corporation 
are found and served with process within the State. They must 
be there in their capacity of representatives of the corporation in 
order that service upon them may be good service upon the corpo- 
ration. It is only because the agents represent it within the State, 
and to the extent to which they do represent it, that the corpora- 
tion is found there for the purpose of being served with process.” 

The mere fact, therefore, that a corporation does some business in 
a State, and that the law makes provision for the service of pro- 
cess on the agents of a foreign corporation, will not make the cor- 
poration subject to be sued there upon causes of action having no 
' relation to the business done within the State. 

Such was the opinion of the Supreme Court of Georgia, the 
Supreme Court of Vermont, and the Supreme Court of Alabama 
in cases in which the question was fairly presented for decision. 
In Bawknight v. Liverpool & London & Globe Insurance Co.,’ 
the court said: “We are not aware of any case which has 
decided that a foreign corporation may be sued iu personam here 
on a foreign judgment, or on a contract or debt of any sort with 
which the Georgia agency has no connection, and it was held 
that an action could not be maintained in Georgia against an 
English corporation on a contract made outside of the State, and 
having no relation to the business done in Georgia, although the 
summons was served under the statute on an agent there.” .. . 
“It would be strange if such were the law. A debt created in 
England by this English corporation could then be sued here; a 
debt made in China might be sued on zz personam here when the 
corporation is allowed to live only for certain purposes, instead of 
being sued at home where it lives for all purposes.” 

In Sawyer v. North American Life Ins. Co.,t the Supreme Court 
of Vermont held that it had no jurisdiction over a suit by a non- 
resident against a foreign corporation on a contract made abroad, 
although process was served on an agent under a statute provid- 
ing for such service. ) 

In Central Railroad and Banking Co. v. Carr,® suit was brought 
in Alabama against a railroad company incorporated only in 


16 Thomp., Corp., §§ 7997, 8029; La Fayette Ins. Co. v. French, 18 How. 404 ; 
Smith v. Mut. Life Ins. Co., 14 Allen, 336; Nichols v. Green, 72 Iowa, 239. 

2 Mulhearn z. Press Publishing Co., 53 N. J. L. 150; 57 N. J. L. 388. 

8 sc Ga. 194. * 46 Vt. 697. 

5 76 Ala. 388; 52 Am. Rep. 339. 
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Georgia, but doing business also in Alabama, having its line in 
both States. The plaintiff sued for personal injuries received while 
travelling in Georgia, and the summons was served on “a white 
person in the employ of the company,” as authorized by statute. 
It was held by the Supreme Court of Alabama that the action 
could not be maintained. The court said that the service on such 
an agent would give jurisdiction of a cause of action which origi- 
nated in one State, but that it is well settled that no action zz 
personam can be maintained against a foreign corporation unless 
the contract sued on was made, or the injury complained of was 
suffered, in the State in which the action is brought.! The court 
said: “We cannot think that it was the intention of the legisla- 
ture in any of the statutes we have been consideritig to allow 
foreign corporations to be sued in the State, except on causes 
of action originating in this State, or on contracts entered into 
with reference to a subject-matter within this State. To hold 
otherwise would be to allow foreign corporations which transact 
business in Alabama to be drawn into our courts for the adjudica- 
tion of every contract and every tort and wrong they may be 
charged with committing, even in the State which gave them 
being.” 

The decisions in Massachusetts to the effect that suits may be 
maintained against foreign corporations for any cause of action, no 
matter where it originated, were cases in which an agent had been 
appointed to receive service of process under a statute requiring 
this to be done before any business can be done within the State, 
and this involves a different question, which will be discussed later. 
What is decided by the cases just cited is that the mere fact that 
there is an agent in the State on whom process may be served, 
and that the law authorizes the suit to be brought against a foreign 
corporation by means of the service of such process, does not give 
jurisdiction over suits arising outside of the territory and having 
no connection with the business done there. 

There are circumstances, however, under which a corporation 
seems to make itself peculiarly subject to the laws of a foreign 
State or country. It is notorious that corporations organized for 


1 The court cited Bawknight v. Liverpool, etc. Ins. Co., §5 Ga. 194; Sawyer v. North 
American Life Ins. Co., 46 Vt. 697; Smith v. Mut. Life Ins. Co., 14 Allen, 386; St. 
Clair v. Fox, 106 U.S. 350; News Co. v. Great W. Ry. of Canada, 19 Mich. 336; Parks’ 
v. Com. Ins. Co., 44 Pa. St. 422; Camden Rolling Mill Co. v. Swede Iron Co., 32 N. J 
L. 15; but these cases do not all go so far as to maintain this proposition. 
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the very purpose of transacting business in one State are often 
organized in another, and it has become a.common practice for 
corporations to establish a head office in a foreign State or country, 
and to transact there a large portion or the whole of their business. 
In such cases it has been said that the company has established a 
domicile there, and made itself subject to all the laws of the State. 
Its residence or citizenship for the purpose of Federal jurisdiction 
remains in the State of its origin; 1 yet it may be fully represented 
for all business purposes by head officers and general agents, and 
in such a case, if the local law provides for service of process on 
such officers or agents, it may perhaps properly be held subject to 
general jurisdiction in actions im personam. 

In Railrdad Company v. Harris,? the Supreme Court of the 
United States said that it was possible for one State by its legisla- 
tion to recognize the corporation of another, so as to make it for 
certain purposes a corporation of its own; and where a railroad 
company chartered in Maryland had been authorized to use its 
corporate franchises in the District of Columbia and Virginia, and 
to build a continuous line, and had head offices in Washington, it 
was held that it was subject to an action in the District for an 
injury happening in Virginia to a passenger who had bought his 
ticket in Washington. The court said it could not be supposed 
that the legislature had intended to give such privileges to the 
corporation without giving a remedy in the courts of the District 
for actions arising within the territory. The plaintiff in this case 
was not a resident of the District, but the contract on which he 
sued was made there.’ 

Lord St. Leonards, in Carron Iron Co. v. McLaren,! in his dis- 
senting opinion, which has often been quoted with approval in 
American courts, said that jurisdiction to issue an injunction 
against a foreign corporation having an agent and place of business 
in England could be sustained, not on the ground of service upon 
the agent there, but because the company having houses and 
extensive business in England might be regarded as having a dom- 


1 Remers v. Seatco Mfg. Co., 70 Fed. Rep. 573-577; Shaw z. Milling Co., 145 U. S. 
444; 6 Thomp., Corp., §§ 7997, 8029; La Fayette Ins. Co. v. French, 18 How. 404; 
Smith v. Mut. Life Ins. Co., 14 Allen, 336; Nichols v. Breen, 72 Iowa, 239. 

2 12 Wall. 65. 

3 The court approved and followed B. & O. R. R. Co. v. Gallahue’s Admr., 12 Gratt. 
658; Goshom v. Supervisors, 1 W. Va. 308; B. & O. R. R. Co, v, Supervisors, 3 W. 
Va. 319. 

4 5 H. L. Cas. 416-458. 
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icile there, so far at least as to give jurisdiction over transactions 
arising out of that business. ‘‘ The corporation,” he said, “ cannot 
have the benefit of its place of business here without yielding to 
the persons with whom it deals a corresponding advantage.” 
In Newby v. Van Oppen and the Colt’s Patent Fire Arms Co.,} 
Wy it was held by the Queen’s Bench that an American corporation, 
carrying on business in England, and having a general business 
office there, may be sued in an English court in respect to a cause 
of action arising there. The court said there had been no prior 
case at law, but that at least the service of summons should not 
be set aside. 
This decision was followed and approved in the Court of 
Appeals in Haggin v. Comptoir D’Escompte,? and it was held that 
a French corporation which carried on an important part of its 
business in London, and had a banking house there, with head ' 
officers in charge of it, must be regarded as resident in London and 
subject to be sued there. . 
In that case the cause of action arose in England, but in an 
earlier case, before Vice-Chancellor Bacon,’ the suit was brought 
by a firm in Belgium against a bank organized in China for dam- | 
| ages relating to the custody of goods in Japan, and service of pro- 
cess on the officers in charge of the defendant’s banking house in 
London was held to be good. ‘ 
The difference, however, between such a corporation and one 
that has an office in the State only for limited purposes is pointed 
out in a later case in the Chancery Division, where it was held that 
the service of process on an application for an injunction against 
an American Land Co., with an office in London, should be set 
aside.4 
In these English cases, however, as in many recent decisions in 4 
England, the question was not whether a judgment of general | 
obligation could be obtained, but whether the proceedings were | 
authorized by the rules of court having the force of acts of 
Parliament.® 


1L. R.7 Q. B. 293. 

2 23 Q. B. Div. 519. 

8 Lhoneux, Limon, & Co. v. Hong Kong & Shanghai Banking Co., 33 Ch. Div. 446. } 

4 Badcock v. Cumberland Gap Park Co., 1893, 1 Ch. Div. 362. 1 

5 The judgment of Lord Westbury in Cooking v. Anderson,1 D. J. & S. 365, F 
was overruled in Drummond v. Drummond, L. R. 2 Ch. App. 32, and Lindley, J., 4 
said, the question was not what jurisdiction the legislature ought to assume, but ! 


whether the legislature of this country has, in fact, authorized process to be served 


a 
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In Massachusetts, jurisdiction over foreign corporations was 


_ formerly given only in suits begun by attachment, and in such 


cases no question of jurisdiction zz rem could arise; but in suits 
brought by garnishee process it has been held that a foreign cor- 
poration having its executive offices in Boston was amenable to 
such process as a corporation having a “ usual place of business 
within the State,” and the court said it must presume that a judg- 
ment would protect the company in case it were sued elsewhere on 
the same debt.! 

Judge Lowell, in the United States Circuit Court in Massachu- 
setts,? held that a suit might be maintained in the Federal court 
in that State against a foreign corporation without an attachment 
of property, and laid it down as a general proposition “ that a trad- 
ing corporation is of right suable in any country in which it con- 
ducts an important part of its business.” The case, however, 
related to an infringement of a patent within the district. 

None of these cases, except that of the Shanghai bank, goes so 
far as to decide directly that even in the case of an actual residence 
within the State, a foreign corporation would be amenable to suits 
by foreigners, or to suits having no relation to any business done 
within the State. 

It may not always be easy to distinguish between cases of mere 
agency and cases in which there is established what is sometimes 
called a domicile within the State, and it is not necessary now to 
discuss the question whether a corporation can, in the proper sense 
of the word, have two domiciles ;* but if a foreign corporation does 
in fact have its head offices within the State, transacts its general 
business, and is represented there by its officers and managers, and 


outside of the jurisdiction of the courts. If a decree should go against a person 
residing in a foreign country, it would be for the courts of that country to determine 
whether it should be enforced against him. 

1 National Bank of Commerce v. Huntington, 129 Mass. 444. 

2 Hayden v. Androscoggin Mills, 1 Fed. Rep. 93. 

8 This has been much discussed in cases relating to garnishee process, but juris- 
diction may be sustained in such cases on the ground that the corporation is found for 
the purpose of being warned not to pay the debt, and that validity of the garnishment 
does not depend upon the location of the debt, or the domicile of the debtor. See 
Douglass v. Insurance Co., 138 N. Y. 209; Mooney v. Buford, 72 Fed. Rep. 32; Na- 
tional Insurance Co. v. Chambers, 53 N. J. Eq. 468; 32 Atl. Rep. 663 ; Myer v. Liver- 
pool, etc. Ins. Co., 40 Md. 595; National Bank of Commerce v. Huntington, 126 
Mass. 444. As to domicile for the purpose of jurisdiction, see Carron Iron Co. v. Mc- 
Laren, 5 H. L. Cas. 416-449, 459; Nat. Fire Ins. Co. v. Chambers, 53 N. J. Eq. 468, 
495; Dicey, Dom. 110, 112; 6 Thomp., Corp., §§ 7999, 8000. 
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if the laws authorize service upon it there, it may well be considered 
as having a domicile there for the purposes of jurisdiction ; and there 


would seem to be no good reason why it should not be subject to © 


be sued there for all purposes, and without regard to the origin or 
nature of the cause of action. 

There are in some States statutes expressly defining the jurisdic- 
tion of the courts over foreign corporations. The Civil Code of 
New York,! which has been followed in many other States, provided 
that an action against a foreign correspondent might be brought 
(1) by a resident of the State for any cause of action, (2) bya 


plaintiff not a resident of the State, where the action is brought ~ 


upon a contract made within the State, or the cause of action arose, 
or the subject-matter of the suit was situated, within the State. 
Under this provision it was held by the Court of Appeals of New 
York,? that a non-resident of the State could not maintain an action 
against a foreign corporation where the cause of action arose out- 
side of the State, and no question was made in that case but that a 
resident might maintain a suit against such a corporation for any 
cause of action. It was said by Earl, J., that the distinction be- 
tween the privileges of residents and non-residents in this respect 
was not unconstitutional; but the court was not called upon to 
decide upon the validity of a judgment recovered by a resident 
against a foreign corporation in a cause of action arising outside 
of the State. 

Such a judgment would not be good unless the corporation had 
transacted business within the State, and process were served upon 
some officer or agent authorized to represent it there ;* and if it 
were so served, the judgment would only be good on the principle 
that the statute of the State imposed this condition upon a foreign 
corporation doing business within its borders, and that the defend- 
ant, having come there by its agents, had by implication accepted 
this condition and so consented to the jurisdiction even over causes 
of action arising elsewhere. If the statute is explicit and the con- 
dition is distinctly imposed, it would seem that the corporation 
‘must be held to have submitted to the jurisdiction. 

The same principle applies to cases arising under the statutes 
requiring the appointment of an agent to receive service of pro- 


1 Section 427. 
2 Robinson v. Oceanic Steam Nav. Co., 112 N. Y. 315; Palmer v. Phoenix Mut. Life 
Ins. Co., 84 N. Y. 63; 6 Thomp., Corp., § 8007. 
8 St. Clair v. Cox, 106 U. S. 350; Moulin w. Trenton Ins. Co., 24 N. J. L. 222. 
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cess. The appointment of the agent secures the presence of a 
person who represents the company, and if the statute expressly 
provides for service of process in any cause of action wherever 
arising, then if the company do transact business within the State, 
it may be taken to have consented to accept service of process 
in all actions which the courts of the State are competent to 
determine. 

It has frequently been declared by the Federal as well as the 
State courts, that since a State has a right to exclude a foreign 
corporation altogether, it may impose conditions under which 
alone it may come within the State, and that if the corporation 
avails itself of the privilege, it must be taken to have accepted the 
conditions. This was the principle laid down by Mr. Justice Curtis in 
La Fayette Insurance Co. v. French,! in sustaining jurisdiction over 
a foreign corporation with respect to a contract made within the 
State, and he said such conditions must be deemed valid in other 
States, “if they were not inconsistent with those rules of public 
law which secure the jurisdiction and authority of each State from 
encroachment by all others, or that principle of natural justice 
which forbids condemnation without opportunity of defence.” The 
Supreme Court has since then repeatedly decided that a State may 
impose such conditions as it pleases upon the doing of any busi- 
ness by a foreign corporation within its borders, and that unless 
the condition be complied with the prohibition is absolute ;? and in 
Hooper v. California* Mr. Justice White says, ‘ The principle that 
the right of a foreign corporation to engage in business within a 
State other than that of its creation depends solely upon the will 
of such other State, has long been settled, and many phases of its 
application have been illustrated by the decisions of this court,” 
and he refers to La Fayette Insurance Co. v. French, and to many 
cases relating to franchises and taxes. 

If, therefore, it be made an express condition of doing business 
within the State that a foreign corporation should submit to be 
sued there by any person for any cause of action arising any- 
where, there would seem to be no doubt that on appointing an 
agent under such a statute, and so transacting business in pur- 
suance of the leave so given, a foreign corporation would be taken 
to have consented to the condition, and that the service of the 
process would be good. The jurisdiction over the person of the 


1 18 How. 404. : 2 Allgeyer v. Louisiana, 165 U. S. 578. 
3 155 U. S. 648. 
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defendant would be established by the consent of the defendant 
to be regarded as found within the State in the person appointed 
as agent for that purpose, and the corporation would be subject 
to the judgment of the court over any cause of action of a transi- 
tory character without regard to the place where it actually arose. 
The condition may be unreasonable if it goes beyond any proper 
purpose, but it could hardly be considered as being in conflict 
with the principles of public law. 

The question remains, however, whether the atabete: is so explicit 
as to be clearly intended to require a foreign corporation to sub- 
mit to suits having no relation to the business done within the 


State, or to suits brought by persons that are citizens of the State © 


where the corporation was organized or of some other foreign 
State. 

With respect to actions transitory in their character, with 
which by common consent the court of any State is competent to 
deal, it is a question of the construction of the statute imposing 
the condition rather than a question of jurisdiction between States, 
and the decision of this question of construction depends a good 
deal upon the opinion of the court with regard to the policy and 


purpose of legislation of this character, and there is difference of 


opinion in the few cases in which the question is directly involved. 

Judge Wheeler, in a case decided in Vermont in 1874,! expressed 
very strongly the opinion that a statute providing for the appoint- 
ment of an agent on whom process might be served ought not to 
be construed as intended to permit a non-resident to sue a foreign 
corporation for a cause of action arising outside of the State. He 
said that even assuming that the agent in that case had been 
appointed in obedience to the statute, the question still remained, 
what cases the statute was intended to reach. A statute is to be 
construed with reference to the old law, the mischief, and the remedy. 
When this statute was passed the old law permitted the agents of 
any insurance company, foreign as well as domestic, to make con- 
tracts of insurance within the State under which causes of action 
_ would accrue to our own people within the jurisdiction of the 
State courts. The mischief was that the jurisdiction of the State 
courts over these causes of action would be unavailing except 
upon voluntary appearance, for want of power in the courts to 
compel appearance. The remedy provided was the requiring of 


1 Sawyer v. North American Life Ins. Co., 46 Vt. 697. 
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any foreign insurance company making such a contract tc keep 
an agent in this State on whom service could be made. This 
would be a full remedy for all that mischief, without requiring 
such companies to keep an agent here on whom any process for 
any purpose could be served. There could be no advantage ob- 
tained for the people of the State by providing means to give the 
courts of the State jurisdiction over causes of action that accrued 
out of the State, in favor of persons not citizens of the State, 
against a corporation existing out of the State; and it is not to 
be presumed that the legislature intended to accomplish that pur- 
pose unless that is the necessary result of the enactment. It is 
more reasonable to suppose that the intention was to provide a 
method for obtaining jurisdiction over a defendant to a cause of 
action the courts had jurisdiction of before, than that it was to 
provide means for obtaining jurisdiction of a cause of action where 
none was had before, and of the parties also by the compulsory 
appointment of an agent; and he referred to Smith v. Ins. Co., 
14 Allen, 336, and Camden Rolling Mill Co. v. Swede Iron Co., 
3 Vr. 15. 

On the other hand there are several more recent cases in which 
a different view is taken, and the statutes are construed as giving 
jurisdiction in suits brought by non-residents and over causes of 
action transitory in their nature arising outside of the territory. 

In a case in Massachusetts in 1882, a resident of Delaware 
brought suit against an insurance company organized in New 
Jersey and having an office in Boston, on a policy issued in Penn- 
sylvania on property in Delaware, and summons was served on 
the insurance commissioner in Boston in pursuance of the statute. 
(Gen. Stats. 1878, ch. 36.) This decision was approved and fol- 
lowed in a recent case in the United States Court of Appeals for 
the Seventh Circuit.” 

This was a case of garnishment proceedings, and it was held 
that the jurisdiction to attach a debt did not depend upon the 
question of the situs of the debt, but upon the control obtained 
over the debtor by means of process duly served, and that such 
service might be made upon the agent of a foreign corporation 
appointed under the statute, even though the debt arose out of a 
contract made and to be performed in another State. 


1 Johnson v. Trade Ins. Co., 132 Mass. 432. 
2 Mooney v. Buford & George Mfg. Co., 72 Fed. Rep. 32; 34 U. S. App. 581. 
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The court said that it was notice to the debtor which gave the 
plaintiff in garnishment a lien upon the debt, and that if in the 
ordinary case of a foreign attachment a valid judgment could be 
rendered against a resident debtor, there was no reason why such 
a judgment should not be rendered against a foreign corporation 
which by law and its own consent had become subject to the ser- 
vice of process in the State where sued as if served with process 
there. The court referred to a recent case in New Jersey, in 
which the same conclusion was reached. In that case the able 
argument of Vice-Chancellor Pitney is directed against the doc- 
trine of the New York Court of Appeals in Douglass v. Insurance . 
Co.? with regard to the jurisdiction over the debt in cases of 
foreign attachment, and he holds that it is service of notice upon 
the debtor and not the situs of the debt that gives jurisdiction, 
and he asserts that for the purpose of such notice and for the 
service of process a corporation may have two domiciles. 

In a recent case in Mississippi,® it was declared to be well settled 
in that State that an action might be maintained by a non-resi- 
dent against a foreign corporation for a tort arising outside of the 
State, and a demurrer toa plea to the jurisdiction in such a case 
was overruled. The decision was put upon the ground that the 
courts of the State were open to all suitors in all transitory actions 
against non-residents as well as residents, whether natural persons 
or artificial, provided only process were served or appearance were 
entered ; and the court said that the question in the case before it 
was settled by the fact that a statute provided that foreign corpo- 
rations should be liable to be sued or proceeded against by attach- 
ment or otherwise, as individual non-residents might be sued or 
proceeded against. The service in that case was made not upon 
an agent appointed to receive service of process, but upon the 
conductor of a railroad train, and the decision wholly ignores 
the question whether the corporation was in fact found within 
the State, or whether the conductor of a train could be held to 
represent the company with respect to an injury committed by 
another servant in another State. It is well settled in the Su- 
preme Court of the United States and by the great weight of 
authority that service can only be made upon such agents as may 


1 Nat. Fire Ins. Co. v. Chambers, 53 N. J. Eq. 
2 138 N. Y. 209. 
3 Pullman Palace Car Co. v. Lawrence, Miss., May 24, 1897, 22 So. Rep. 53. 
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properly be deemed representatives of the corporation,! and the 
Supreme Court of Mississippi therefore has missed the real point 
on which the question of jurisdiction in such cases turns. 

It is not the purpose of this article to attempt to reach definite 
conclusions. It must suffice to call attention to the principles and 
to refer to the judicial opinions on both sides, and it may be added 
that Mr. Thompson, in his work on Corporations, reaches the con- 
clusion that although judicial opinion has not been uniform, yet 
the weight of authority is that, in the absence of statutes enlarg- 
ing the jurisdiction of domestic tribunals, a foreign corporation 
cannot be sued for torts committed in a foreign State, and that 
the general rule, when not changed by statute, is that foreign cor- 
porations are suable in domestic tribunals only upon causes of 
action arising within the domestic jurisdiction? 

Whatever may be the true rule with respect to actions of tort 
and other merely transitory actions, there is no doubt that there are 
questions relating to a foreign corporation with which the courts 
of a State will refuse to deal. It is true, as was said by Wells, J., 
speaking for the Supreme Judicial Court of Massachusetts in 
1867, that the service of process on a foreign corporation can 
have no greater effect than a waiver of service, nor remove objec- 
tions to the jurisdiction on the ground of the subject-matter of 
the controversy, nor obliterate the fact of the non-resident char- 
acter of the defendant. While ordinary actions are transitory in 
their nature, there are, as he said, liabilities of local concern which 
the tribunals of other States will not enforce; as, for example, 
liabilities under the usury laws or penal statutes, or liabilities of a 
penal character of officers or directors of corporations for corpo- 
rate debts ;* and he held in that case that a court of equity would 
not entertain a bill brought by a citizen of Alabama, seeking to 
restore him to his rights under a policy of insurance in a mutual 


1 St. Clair v. Cox, 106 U.S. 350-356; U. S. uv. Telephone Co., 29 Fed. Rep. 17; 
Mulhearn v. Press Pub. Co., 53 N. J. L. 150. See Mackereth v. Glasgow, etc. Ry. Co., 
L. R. 8 Ex. 149, where the ticket agent of a foreign railway company was held not to . 
be a head officer or clerk on whom process could be served in England. 

2 6 Thomp., Corp., §§ 8007, 8008. See also 1 Rawle’s Bouvier’s Law Dict., p. 817, 
tit. “ Foreign Corporation,” where the authorities on this whole subject are collected. 

8 Smith v. Mutual Life Ins. Co., 14 Allen, 336. 

* Gale v, Eastman, 7 Met. 14; Campbell v. Sheldon, 13 Pick. 8; Campbell v. Wal- 
lace, 10 Gray, 162; Halsey v. McLean, 12 Allen, 438; Derrickson v. Smith, 27 N. J. 
Law, 166. (The decision in Huntington v. Attrell, 146 U. S. 697, was that the liability 
was not of a penal character.) 
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company organized in New York. So also it has been held that 
a court of equity will not entertain a suit by stockholders to re- 
strain or redress frauds or breaches of trust on the part of officers © 
or directors of a foreign corporation,! and that even where there 
is a statute authorizing service of process, the courts have no visi- 
tatorial power over foreign corporations, nor jurisdiction to regu- 
late their internal affairs.2 Even though provision be made for the 
service of process upon foreign corporations, the Courts are left 
free to determine whether they will take jurisdiction of the subject- 
matter of the controversy or administer the relief which the case 
requires. The discussion of this subject involves questions of 
expediency and of power to enforce decrees as well as questions 
of jurisdiction, and these questions are not within the purposes of 
the present discussion. 

Edward Quinton Keasbey. 


NEWARK, N. J., March, 1898. 


1 Thomp., Corp., §§ 4479, 8011; New Haven Horse Nail Co. v. Linden Spring Co., 
142 Mass. 349; Wilkins v. Thorne, 60 Md. 253; Moore v. Silver Valley Min. Co., 104 
N. C. 354; 10 S. E. Rep. 679-683. 

2 Mining Co. v. Field, 64 Md. 151; 20 Atl. Rep. 1039; Republican Mountain Silver 
Mines v. Brown, 58 Fed. Rep. 644; 7 C. C. A. 412. 

On the question in what cases courts will exercise jurisdiction over causes of action 
arising in foreign countries, or beyond their own territories, see the notes to Mostyn v. 
Fabrigas, 1 Smith’s Leading Cases, 652, and the opinion of Judge Bradley /x re The 
Belgenland, 114 U. S. 355. 
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THE ELEMENT OF CHANCE IN LAND 
TITLE. 


I, 


|* respect of inquiry into title, there is ordinarily a wide differ- 

ence in practice, as between chattels personal, on the one hand, 
and land and chattels real, on the other. It is true that in certain 
classes of dealings with chattels personal, —as in the taking of rail- 
way mortgages, in the purchase of corporation stock, and in the 
lending of money upon mortgages, — there commonly is a formal 
examination of title, covering such written data as exist in an avail- 
able form, and including inquiry into some other matters, such as 
possession. It is also true that in some parts of the country, — 
chiefly, perhaps, in the long-settled rural communities of the East, 
— dealings in land are very commonly made with little or no exam- 
ination of title. Nevertheless it may be laid down as a general 
proposition that most dealings with chattels personal are made 
without formal examination of title, while in dealings with land, 
and with chattels real other than unimportant leases, there is 
ordinarily some formality of examination, varying with the circum- 
stances of different transactions and with the customs of different 
communities. 

The difference in practice, in respect of these two classes of 
property, is to a considerable extent arbitrary. It is not based 
upon lack of data, or even lack of record data, in respect of title to 
chattels personal, as a class; for, in a multitude of instances where 
no examination of title is made, there exist definite and available 
data of title, often in writing, if not in the form of public record, — 
as, for example, in the case of chattels personal sold by business 
houses upon the instalment plan. Nor does the difference in prac- 
tice rest upon a difference in value or importance between the two 
classes of property. Dealings, without examination of title, with 
chattels personal, involve in the aggregate vast sums of money, and 
relate, in a multitude of instances, to articles of great value and 
of considerable permanency, such as heavy machinery; and, on 
the other hand, numberless instances of dealings in real estate, 
attended by strict formality of examination into title, involve only 
small values. 
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The difference in practice, in respect of these two classes of 
property, rests partly upon mere tradition and habit, capable of no 
justification by argument; partly upon a long experience of the 
substantial safety of proceeding, in respect of the one class, with- 
out examination into title, and of need, or, at least, convenience, of 
examination into title, in respect of the other class. 

In respect of land, and chattels real, the practice of formal 
examination is, perhaps, as much a matter of habit and tradition 
as of intelligent precaution; for, in those communities where it is 
customary to deal in real estate with little or no examination into 
title, there is no greater sense of insecurity, and probably no 
greater percentage of actual loss, than in communities where there 
is a detailed and formal examination. In communities of the latter 
class the chief practical importance of examination to a given pur- 
chaser is, perhaps, the protection that it affords, not so much 
against loss, but against criticism by subsequent purchasers. 

The writer does not wish to criticise the custom of dealing in 
land with little or no examination of title; on the contrary his 
observation has led him to the opinion that in the communities 
where that custom is generally followed, it works very well, and 
that under the system of land title now prevailing in this country, 
the defects most likely to involve loss are those which would not 
be disclosed by formal examination. He recognizes, however, the 
fact that it is in only a limited class of communities that the simple 
custom prevails, and that in even those communities it is liable at 
any time to be brought to an end, by rise in value of the land, or 
the introduction of a new class of purchasers. He recognizes, 
therefore, the practice of formal and detailed examination as the 
prevailing American practice, and he desires here to treat the 
question how far that practice, as it exists, is complete and syste- 
matic, and to what extent it eliminates the element of chance. 

The characteristic feature of most dealings in chattels personal, 
and of such dealings in land as are had without formal examination, 
is the taking of chances. Elaborate examination proceeds upon 
the theory that, unless in simple communities and in unimportant 
instances, chances should not be taken. There is an implied asser- 
tion, on the part of conveyancers, or at least a general belief of 
clients, that the present stricter form of examination substantially 
covers the field of possible defects, or at least all such features of 
title as can be inquired into. Perhaps it is not too much to say 
that the very existence of the practice of elaborate examination 
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amounts to a profession that such degree, extent, and features of 
inquiry as are practicable shall not be arbitrarily renounced in 
favor of the element of chance. 

But in fact, the system of elaborate examination, as it is prac- 
tised, has no just claim to completeness or symmetry. Not only 
is it incomplete, but it is arbitrarily incomplete. It makes arbitrary 
selection of the features of title with which it will and with which 
it will not deal; and while it appears to condemn the deliberate 
taking of chances, it nevertheless does admit that element into 
title, as distinctly, — although, of course, not as largely, — as does 
the system of little or no examination. 

In a former article in this Review * the present writer pointed out 
a number of essentials of title, nowhere to be discovered of record, 
and almost invariably taken on trust. Among these were: the gen- 
uineness of signatures of grantors and of certifying magistrates in 
recorded deeds; jurisdiction and authority of such magistrates ; 
status and identity of persons professing to be heirs, and to be all 
the heirs; sanity ; full age; the fact and the validity of marriage; 
the fact and the validity of divorce, in its direct operation (in 
respect, for example, of inchoate dower), and its indirect operation 
(as the basis of subsequent marriage); prescription; adverse pos- 
session ; identity of physical boundary marks; the fact and the 
validity of votes of domestic and of foreign corporations; death ; 
servitudes created by acceptance of a deed of other land; loss of 
an easement by executed parol license ;* loss of title. by election 
(as, by accepting, under a will, a benefit inconsistent with the 
retaining of the recipient’s own land). 

Other examples may be suggested. 

(1) In Massachusetts, a town (and probably a religious parish) 
may convey land by vote, without a deed. In such a case the 
transfer will not appear upon the ordinary land records. 

(2) A deed of land may be so framed as to leave the question 
of boundaries practically a mere question of oral agreement: as, 
where a deed bounds simply by the grantor’s “ other land,” and 
the boundary line is fixed merely by the setting of stakes.® 

(3) Metes, given in a deed in such form as, upon mere con- 
struction, to be controlling, may have been controlled by acts of 
the parties at the delivery of the deed.‘ 


1 “Record Title to Land,” HARVARD Law REVIEW, vi. 302. 
2 Boston & Maine R. R. v. Doherty, 154 Mass. 314, and cas. cit. 
8 Hooten v. Comerford, 152 Mass. 591. 4 Dodd wv. Witt, 139 Mass. 63. 
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(4) Declarations of the owner of land, made on the land, in dis- 
paragement of his title, — as, for example, admissions of an ease- 
ment upon it, —are admissible in some, if not all, of the States, as 
against subsequent owners, although not known to them when they 
purchased.’ It may well happen that the declarations were made 
by the person who alone knew the fact in question, and were made 
under such circumstances, and have such corroboration, that, if the 
making of them be proved, they will almost with certainty operate 
to limit the title. In many cases the situation is such that a given 
purchaser cannot protect himself against the possibility of such 
declarations having been made. In those cases he must take the 
title, so far, upon trust. And where the persons who may have 
made such declarations are living, the only way of covering the 
field with any certainty is to resort to depositions i perpetuam. 

(5) Under the rule of /is pendens, a court having jurisdiction of 
a cause which may affect by its judgment the title of land, has, as 
a necessary incident of jurisdiction, a right that the title shall not 
be interfered with until after opportunity for operation of the judg- 
ment; and therefore, as against the judgment, a conveyance pendente 
lite is of no effect, but the purchaser takes subject to the judgment. 
It is ordinarily the defendant whose grant pendente lite would, if 
effectual, interfere with the operation of the judgment; but it may 
be the plaintiff2 Except in so far as this rule may, in respect of 
a given region, have been qualified, and effectively qualified, by 
statute, an examiner of title, to be exact, should search the records 
of all courts capable of jurisdiction, to see that there is no such 
pending suit. It is true that in many, and perhaps in all, of the 
States, it is provided that, to make /zs pendens operative, there must 
be filed in the registry of deeds a notice of the suit. In Massachu- 
setts such a provision has been in force since 1877. It is believed, 
however, that prior to the passage of that act, it was never the 
practice in Massachusetts to take precautions against /is pendens, 
although the enactment of the statute was a confession that there 
had been an element of danger in that respect. 

But State /is pendens statutes of this class, while capable of 
affording effectual protection against suits pending within the 
courts of the State, are by no means completely effectual. A suit 


1 1 Greenleaf, Evidence, § 109; Blake v. Everett, 1 Allen, 248; Pickering v. Rey- 
nolds, 119 Mass. 111. : 

2 Pomeroy, Eq. Jurispr., par. 638; Henderson v. Wanamaker, 25 C. C. A. 181; 79 . 
Fed. Rep. 736. 
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pending in a Federal court sitting within the State is as completely 
operative in respect of title to land within the State as a suit ina 
State court; but State statutes cannot force a Federal lien upon 
the State records ;* and it would seem, by parity of reasoning, that 
they cannot so affect any form of priority having its foundation in 
the Federal Constitution and laws. Undoubtedly such classes of 
Federal liens as are mere matter of procedure at law (as, the lien 
of mesne attachment, in an action at law, under the Massachusetts 
practice,) may be, and in the Massachusetts district, at least, are, 
provided for by rule of the Federal court, requiring notice upon 
the State records, as in the State practice; but this courtesy, 
however far it may be carried in respect of actions at law, has no 
place in the Federal equity procedure in respect of Lis pendens. 
The writer has never known of systematic precaution against such 
Federal suits. In Massachusetts, certainly, the question of the 
possible existence of such a priority is, as a rule, left to chance. 

There is a further possible operation of /és pendens. It is by no 
means clear that it has not an extra-territorial operation, from one 
State into another. The reason of the rule of /is pendens seems to 
require a disregard of State lines; and it has been more than once 
held — without, however, any discussion of a possible limiting 
effect of a lis pendens notice statute — that a suit pending in one 
State has such extra-territorial operation in another State.? 

It is possible that a State statute requiring record notice of a 
pending suit may operate against a suit in a court of another State. 
The ordinary form of statute of this class, however, would perhaps 
not be construed to intend such an operation; and, moreover, the 
extra-territorial force of a judicial proceeding of a State stands 
upon the Federal Constitution as truly as does a Federal lien, such 
as was in question in United States v. Snyder; and it well may, 
therefore, like such a Federal lien, be within the principle of 
United States v. Snyder, and thus not subject to control by a State 
recording statute. 

It is not the object of this article to argue unsettled questions ; 
but it is proper to point out that the doctrine of is pendens offers, 
in respect of many Federal suits, and perhaps in respect of suits 
in other States and in other Federal districts, at least a possibility 
of defect, in every title, as serious as many a possibility against 
which a conveyancer provides with minute care. 


1 United States v. Snyder, 149 U. S. 210. 
2 Bennett, Lis Pendens, § 83; “ Territorial Extent of Lis Pendens,” and cas. cit. 


| | 


THE ELEMENT OF CHANCE IN LAND TITLE. 29 


(6) Distinct from the operation of Zs pendens is the operation H 
of a judgment. Title may, of course, be devested or qualified by a H 
judgment, as well as by deed. Yet, in many of the States, there is H 
no provision for convenient notice of such judgments. In Massa- 1] 
chusetts, notwithstanding the passage, in 1877, of the dis pendens 
statute, no provision was made in respect of convenient notice of 
change of title by judgment until 1892, when such notice was re- 
quired to be filed in the registry of deeds;1 and even this statute 
would appear to reach only domestic judgments of the courts of 
Massachusetts. 

(7) The Federal lien for internal révenue taxes? is, at least in 
the East, ordinarily ignored. There are in this country thousands ~ 
of landowners who are manufacturers of tobacco, or distillers, or 
brewers, and there must be frequent and important sales’ of land i 
by them. All real estate, of whatever nature and wherever situated, 
owned by any such person, is subject to a lien for internal revenue ; 
taxes due from him.’ The tax rate is heavy, and a tax may, in a 4 
given case, amount toa large sum.* The lien is not subject to : i 

: 


State legislation, in respect of requirement of record notice,® and 
is effectual as against an innocent purchaser for value.® 

In the case last cited the facts were as follows: The defendant 
was, in 1878, a tobacco manufacturer in New Orleans, and became ik 
indebted for taxes in the sum of several thousand dollars. He was 
the owner of real estate in Louisiana. The Constitution of that 
State provided that no “ privilege” on real estate should be effectual 
unless registered in a certain State office. It was not denied that % 
the word “ privilege ” included liens; and the lien in question was 
not registered in accordance with the requirements of the State 
Constitution. In 1881, the tax remaining unpaid, Snyder sold and 
conveyed his property to an innocent purchaser. Four years later 
the United States began suit to enforce the lien, making the pur- 
chaser a defendant. It was contended that the lien was ineffectual 
as against the purchaser; but the court held otherwise, and en- 
forced it. 

(8) The matter of divorce has been alluded to above, with refer- 
ence to its bearing on dower and on the validity of subsequent 
marriage. There is another aspect of it, material to the question 


. 1 St. 1892, c. 289. 
2 U. S. Rev. Sts., § 3186, as amended by Act of March 1, 1879, § 3; § 3207. 
3 Sts. above cited. 4 U.S. Rev. St., §§ 3251, 3368. 
5 United States v. Snyder, 149 U. S. 210. 6 Tbid. 
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of land title, and yet but little discussed in the East. A number of 
the States have divorce procedure statutes based, in a certain sense, 
upon the theory of alimony, but differing widely from that theory, 
and providing, in one form or another, for an allotment of prop- 
erty of one of the parties to the other party. These statutes differ 
widely in their particulars, some relating only to real estate, some 
to both real and personal estate; some professing to allot property 
by their own force, without aid from the decree of the court, others 
leaving the allotment to the court.1 In some of these statutes, no 
distinction is drawn between petitioner and respondent, or between 
husband and wife, but property of either may be allotted to the 
other. It is, of course, not uncommon for a husband or wife who 
wishes a divorce to create a domicil in a distant State with a view 
to a divorce ; and even where an effectual change of domicil is not 
effected there may be a colorable change. Under the doctrine 
which now generally prevails in this country, and may fairly be 
said to be established, a decree of divorce effectual to dissolve the 
marriage tie may be made without: such personal. jurisdiction over 
the respondent, whether husband or wife, as would be essential to 
an ordinary personal judgment” Moreover, a wife physically ab- 
sent may have been physically a resident, and may in law, by 
reason of the marriage, still be a citizen, of the State taking juris- 
diction; and even where a respondent wife has never been physi- 
cally within such State, still, if she is living apart from her husband 
without sufficient cause, the courts of the State of his residence 
may have jurisdiction over her, as over any other citizen, and may 
hold her, by substituted service, to a decree, operative 7” personam, 
and operative upon her property outside the State, through the 
medium of a judgment in another State based upon the original 
judgment. The whole question of divorce and its incidents is one 
of great complication; but there is no doubt that the petitioner 
may be bound, in respect of his or her property outside the State, 
by a decree of allotment of it to the respondent; and there are 
situations under which he or she might get a judgment probably 
enforceable as against real estate of the respondent in another State. 
It would seem to follow that where one step in a chain of title is 
divorce in another State, the examiner should, if his examination is 


1 2 Bishop, Marriage, Divorce, and Separation, §§ 1117 e¢ seg. 
2 2 Bishop, Marriage, Divorce, and Separation, §§ 137, 153, 185; 2 Black, Judg: 
ments, §§ 925, 928, 932; Pennoyer v. Neff, 95 U. S. 714, 734. 
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to be exhaustive, look into the question of such statutes in the 
State granting the divorce, and into the record of the divorce suit. 
(9) Constitutional law receives very little attention in the exam- 
ination of titles. Objection to a title based upon constitutional 
grounds would, unless supported by a decision precisely in point, 
ordinarily be viewed as fine-spun; and a conveyancer who should 
profess to have made a careful study of State and Federal consti- 


tutional law with a view to titles, and should be in the habit of dis-. 


cussing the constitutionality of State statutes, or a possible limita- 
tion of their operation by reason of the Federal Constitution, would, 
unless of unusual force, lose credit for good judgment, though his 
learning might be sound, and the questions sensible and important. 
There was, it is true, a long period in the history of this country 
when, owing to the comparative simplicity of the questions com- 
monly in dispute in land-title and the common-law character of 
those questions, to the absence of the great variety of modern 
statutes providing for the extinguishment of defects in title, and 
owing, further, to the lack of the provision which came into force 
with the Fourteenth Amendment, constitutional difficulties could, 
perhaps, be said, as a class, to be mere bugaboos; and at that time 
a conveyancer known to be apprehensive of constitutional difficul- 
ties might be viewed with a critical eye. To-day, however, we are 
in a new era of land-title. In the older of the thickly-settled com- 
munities the writ of entry is obsolete, and disputed questions of 
title, in so far as they are questions of law, frequently turn, not 
upon common law principles or upon statutes confessedly dealing 
only with matters of State cognizance, but upon principles of 
general equity jurisprudence, as declared or as enlarged by statute ; 
upon the competency of State statutes to bind persons not in being, 
or not ascertainable, non-residents, and the like. Notwithstanding 


this change, there still remains a good deal of the old half-disguised 


contempt for constitutional law in respect of the daily handling of 
real estate titles. 

A striking illustration of this is afforded by the fact that the two 
enactments which have been made in this country approximating 
to the Torrens legislation, were both unconstitutional. 

The legislation of most of our States abounds in modern statutes 
aimed at the clearing of titles from apparent adverse interests 
vested, if they exist, in persons outside the jurisdiction, or not as 
yet in being, or not ascertainable; and titles are being passed 
every day upon the faith of such statutes. It is competent to our 
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State legislatures to pass statutes of this class almost without limit- 
ation of extent. There is, however, a strict limitation in respect of 
the form in which the legislative power can be exercised; and yet 
there is great inattention to this limitation, in the framing of such 
statutes, and in passing titles under them. The principles upon 
which the efficacy of legislation of this kind turns, are few and 
simple. They may be summarized as follows: (a) Under the 
principles of general equity jurisprudence, a decree in equity oper- 
ates only upon the defendant, and cannot be made effectual with- 
out jurisdiction of his person. (4) Except, perhaps, in a limited 
class of cases, where the rule of suing only representative defend- 
ants may be invoked, the defendants must be in existence, and as- 
certainable and known. (c) The State legislatures have the power 
of making extensions of ancient equities and equity procedures, and 
such extensions have the force, and are entitled to all the recogni- 
tion, of the ancient equities and procedures. (@) This legislative 
power covers all the ancient equities relating to the clearing of 
titles. (¢) Under this power a State may, by statute, dispense 
with all the limitations existing in the ancient equity jurisprudence, 
and may provide for a decree operative as against non-residents, 
persons not in being, and persons unknown, or not ascertainable, 
and may provide for the operation of the decree directly 7 rem 
upon the land, or for the setting up of a substitute, or quasi-trustee, 
to give a deed of release in behalf of possible hostile claimants not 
personally within the jurisdiction. 

The phraseology necessary to the effectuality of such statutes 
has been repeatedly declared by the Supreme Court of the United 
States, and notwithstanding the difficulty originally existing in the 
subject, nothing has been easier, for a considerable time past, than 
to insert in a new statute the phrases essential to its validity, 
the chief of which is a provision in terms that the decree shall 
operate directly upon the land, or that there shall be a substituted 
grantor. Nevertheless, throughout the country there are statutes 
of this class, which are drawn without the least attention to these 
principles, and titles are constantly being made under them without 
the slightest regard to the question of their constitutionality. In 
the Massachusetts legislation there is no uniformity in this respect : 
some of the modern title-clearing statutes have been drawn in strict 
accordance with the constitutional requirements, while others make 
| no provision either that the decree shall operate zz vem upon the 
| land, or that there shall be a substituted releasor. The writer has 
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no occasion, in respect of any given statute, to argue that it is un- 
constitutional. It is sufficient for his present purpose to point out 
that such statutes as he has last mentioned are often drawn with- 
out an eye to the constitutional requirements; that it is only by 
aid of construction, if at all, that they can be held to be constitu- 
tional; that it is only a matter of good fortune if they are consti- 
tutional; that statutes which it is difficult to distinguish from 
them in phraseology have repeatedly been declared unconstitu- 
tional; and that such statutes, in actual conveyancing practice, 
pass current as freely as statutes unquestionably constitutional. 


Another familiar class of statutes affecting titles, are those | 


which profess to bring in non-resident defendants by advertisement, 
and subject them toa personal judgment.! It seems quite clear that 
a judgment under such a statute was not valid, out of the State in 
which it was rendered, even prior to the Fourteenth Amendment,? 
or even within the State.2 Under such a statute, however, an 
execution title, perfect in form, might be got. The decision in 
Pennoyer v. Neff was rendered in 1877. In Massachusetts, —as, 
probably, in other States, —things nevertheless went on smoothly, 
and such judgments continued to be rendered, at least as late as 
1880.4 As late as 1885, a suit was maintained upon such a judg- 
ment. So things stood in Massachusetts, until 1887, when it was 
held, on the authority of Pennoyer v. Neff and of Freeman v. 
Alderson,® that a writ of error would lie to reverse such a judg- 
ment.’ The next year it was decided that such a judgment might 


be attacked, and treated as a nullity, collaterally. No one knows — 


how many apparent titles have been made in different States, 
under statutes of this class, before and since the Fourteenth 
Amendment; nevertheless, most conveyancers, at least in the 
East, would have passed such a title, unless the ineffectuality of 
such statutes had been forced upon their attention by a decision 
in the courts of their own State. Indeed, nothing could be more 
significant of the disregard often paid to constitutional difficul- 


1 See Mass. Gen. Sts., c. 123, §§ 23-28; c. 126, § 6; Pub. Sts., c. 161, §§ 29-34; c. 164, 
§ 6 et seq. 

2 D’Arcy v. Ketchum, 11 Howard, 165. 

3 D’Arcy v. Ketchum; Pennoyer v. Neff, 95 U. S. 714. 

* See McCormick v. Fiske, 138 Mass. 379. 

5 McCormick vw. Fiske, above cited. 

6 119 U.S. 185. 

7 Eliot v. McCormick, 144 Mass, 10. 

8 Needham v. Thayer, 147 Mass. 536. 
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ties, than the fact that the Supreme Court of Massachusetts — a 
court of learning, and always courageous in respect of constitu- 
tionality — did not have present to its attention, in 1885, the law 
of Pennoyer v, Neff. 


In closing, the writer desires to say, what he has said above, that 
he does not present these considerations as an alarmist; but that, 
on the contrary, he has quite as much faith as any one, and probably 
more faith than most members of his profession, in the safety of 
the practice of taking title, as a rule, with little or no examination ; 
and that his main object in this article is to point out that the 
elaborate form of examination of title, where it is practised in this 
country, is neither complete nor even systematic in its omissions ; 
that its selection of elements for examination and for omission is 
based upon no considerations of relative importance or relative 
percentage of risk, but upon habit and tradition; and that such 
arguments as there are,—and they are many and weighty, — in 
favor of an elaborate examination, logically call for an examination 
very different from what is made by even the best conveyancers 
to-day. It is his aim also to suggest that the possible defects in a 
given title in this country, under our system of government, are 
such and so numerous that if we are to have any approach to a 
really authoritative assurance of title, we need, in our States, a 
logical rounding-out of our present legislation, to its full constitu- 
tional limits, so that in the ninety-nine cases in a hundred where 
unknown possible defects do not in fact exist, there may be relief 
from the necessity of investigation into the question of their exist- 
ence, and a sweeping and effectual decree of exclusion of them. 
Finally, he has desired to bring to notice the consideration, that, 
for any approach to completeness, the co-operation of Congress 
must be invoked in respect of those classes of possible adverse 
interests which, if they exist, rest upon the Federal Constitution and 
laws in such sense as to be thereby exempt from State legislation. 


H.W. Chaplin. 
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CONTRIBUTORY INFRINGEMENT OF > 
PATENT RIGHTS. 


NDER the statute of the United States which enacts that the 
patentee for a new and useful invention shall have the ex- 
clusive right to make, use, and vend his invention or discovery 
(Rev. Stat. U. S., sec. 4884), cases without number have been 
disposed of by the Federal courts. Sitting in equity, the courts - 
in terms enjoin the infringer of patent rights from “directly or 
indirectly ” making, using, selling, etc., the subject-matter exclu- 
sively controlled by virtue of the patent grant; and, generally 
speaking, no argument need be wasted in support of the proposi- 
tion that no man may do indirectly that which he may not do 
directly. But under conditions growing out of one well-established 
rule of patent law there have appeared several instances where, at 
first glance, it seemed that persons charged with individual in- 
fringement of patent rights might escape the legal consequences 
of their acts. 

The patent grant rests upon, and is the expression of, a contract 
between the inventor of new and useful improvements in the arts, | 
on the one hand, and the public, on the other; whereby, in con- i 
sideration of the disclosure to the established agent of the public (7 
— the Commissioner of Patents — of a full and accurate descrip- § 
tion of the newly invented improvement, a monopoly of manufac- a 
ture, sale, and use of the invention is granted to the inventor for a . 
term of years, with a remainder, as it were, in fee to the public. 
For this reason it becomes indispensable to the public to have a 
distinct recital in the grant, of the nature and limitations of the 
subject-matter which is thus secured to the patentee. There- 
fore, the statutes require the applicant for patent to set forth 
as part of his patent grant the exact metes and bounds of the 
substance he claims to be his invention and for which he is 
entitled to the monopoly. This statement is the patent claim. 
Usually the claim is for a new combination of correlated parts, as 


1 Grant v. Raymond, 6 Pet. 218. i 
2 Revised Statutes of the U. S., sec. 4888. | 
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of a machine; and the patentee can control only embodiments of 
the claim, with a fair and proper reservation of equivalents for 
accomplishing the result at which his invention is aimed. 

When, therefore, a patentee sues for infringement of his rights, 
one of the main questions for solution is whether the defendant 
has accomplished substantially the same result as that contem- 
plated by the patentee, in and by substantially the same means as 
are specified by the patent claim. If the defendant has accom- 
plished the useful result by using all of the component ‘elements 
of the claim, he is an infringer; but if, on the other hand, he has 
managed without one or more of those components or their sub- 
stantial equivalents, he escapes the charge; for the claim is read 
as an integer.? 

Broadly speaking, the manufacture, sale, or use of an element 
of the combination, or of any number of elements in combination 
short of the complete whole recited in the claim, is innocent. 

This rule was invoked for the defendant in the leading case of 
Wallace v. Holmes,? where the facts stood thus: — 

The complainant patentee had a patent for an improved. burner 
in combination with a peculiar chimney, in a lamp; the defendants 
manufactured and sold the burner, leaving the purchasers to 
supply the chimney, without which the burner was useless. The 
lamps in the hands of purchasers from the defendants became 
complete infringements of the patent claim. 


“ And now it is urged that, having made and sold burners only, they 
are not infringers, even though they have distributed them thoughout the 
country in competition with the complainants, and have, to their utmost 
ability, occupied the market, with the certain knowledge that such burners 
are to be used, as they only can be used, by the addition. of a chimney.” * | 


The italics in the foregoing quotation from Judge Woodruff’s 
opinion are intended to emphasize that portion of the facts which 
is, it is submitted, the key to the situation. The defendants in 


1 A combination claim does not cover the elements separately. Evans v. Eaton, 
Pet. C. C. 322. The whole combination is a unit. Watson v. Cunningham, 4 Fisher, 
528; Rowell v. Lindsay, 10 Biss. 217; Schumacher v. Cornell, 6 Otto, 594; Gill v. 
Wells, 22 Wallace, 1. 

‘A claim is not infringed by use of less than the entire combination. Burdett z. 
Estey, 16 Blatch. 105; Sharp v. Tifft, 18 Blatch. 132; Fuller v. Yentzer, 94 U. S. 288; 
Reedy wv. Scott, 23 Wall. 352. 

2 g Blatch. 65. 

8 Wallace v. Holmes, 9 Blatch. 74. 
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Wallace v. Holmes were enjoined, notwithstanding that the 
thing which they manufactured and sold did not in itself embody 
the invention secured to the complainants. The act was found to 
be wrongful because of the obvious intent of the defendants to 
make the burner for use only with another thing which the user 
was to supply. If this were the only case on the subject of con- 
tributory infringement it might perhaps be argued that the zucom- 
pleteness of the burner as made by the defendant offered the key 
to the rule to be applied; but this can only be regarded as one of 


several grounds for inferring intent, which made the act of manu- 


facture and sale wrongful. The infringement of patent rights is a 
tort; here there is an instance where the intent of a factor makes 
an act which in itself is innocent, a tort. 

The writer is aware that a vexed question which has been 
thoroughly discussed in these columns! is suggested by the state- 
ment of the result of Wallace v. Holmes; but it is not the present 
purpose to attempt a reopening of the question. Wallace v. 
Holmes has been followed and the application of its principle ex- 
tended in patent cases, so that, whether the case and its successors 
are regarded as the extension of a sound doctrine or the contrary, 
it must be conceded that the principle of the case is established in 
the patent law at least, and that contributory infringement will be 
treated in the Federal courts with the same remedies as are appli- 
cable to cases of direct infringement. 

In Wallace v. Holmes the specific state of facts might, if the 
case stood alone, give ground for asserting that the rule there 
applied went only so far as to hold that the defendant, who was 
proved to have made a thing useless by itself, might be presumed 
to be a party to the operative completion of the infringing com- 
bination, and that only where such a presumption proved inevi- 
table should there be a suspension of, or rather an exception to, 
the rule which permits a patentee to control or suppress only full 
embodiments of his claim. On this theory, however, difficulty 
would arise for want of parties. The question of joint infringe- 
ment is distinct from that of contributory infringement, and if the 
collusive circumstances of joint infringement were regarded as the 
key to the situation, then in the absence of actual conspiracy 
between several persons, who by successive individual acts com- 
plete the embodiment of infringement, no recovery or relief could 


1 Lumley v. Gye, HARVARD LAW REVIEW, ii. 19. 
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be had as against the individual who made a part of the infring- 
ing combination, even if his wrong intent were confessed. The 
court in Wallace v. Holmes alluded to this phase of the situa- 
tion and disposed of the question of conspiracy by holding that 
there existed no necessity whatever for joining as defendants the 
persons who received the burners from the defendant and made 
them effective by adding the chimney. 

The rule in Wallace v. Holmes soon met with the approval of 
the First Circuit, Judge Shepley saying in Saxe v. Hammond :! — 


“There can be no doubt as to the soundness of the conclusions of the 
court in that case, or the cogency of the reasons given by the learned 
judge in his opinion.” 


Presently there arose a case? in which the facts were clearly 
distinguishable from those in Wallace v. Holmes in their specific 
character, although in the broader view they have something in 
common. The complainant sued on his patent for a method of 
supplying towns with water. The condition of things is set forth 
in the opinion of the court (Wheeler, J.): — 


“Tt has been urged in argument, that the defendants only make and 
sell the Flanders pump, and that they do not infringe the plaintiff’s 
patents, although their purchasers may have infringed by putting them 
into systems of water works. If all they did was to make and sell these 
pumps merely, probably they would not infringe by that alone. But the 
answers and proofs go beyond this. Flanders, in his testimony as to 
what works they have put up, does not limit what they did to making 
and selling the pumps merely. The effect of the whole clearly is that 
they participated and concurred in putting in the whole, by furnishing 
the pumps for that purpose; and this is sufficient to make them 
infringers.” 


While Holly v. Vergennes Co. is cited usually among the cases 
of contributory infringement, analysis of the facts set forth in the 
above statement seems to show that the defendant did more than 
furnish pumps with knowledge and intent that they should form 
part of a water-supply system which infringed complainant’s pat- 
ent. The defendant “ participated and concurred in putting in 
the whole.” If the patent in suit, though called a patent for a 
“ method,” was really a patent for an apparatus, then the defend- 


1 ; Holmes, 456, 458. 
2 Holly v. Vergennes Machine Co., 9 Blatch. 327. 
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ants’ act amounted to a manufacture of the apparatus, and was 
therefore an ordinary infringement. If the patent was strictly for 
a method or process, and not in terms for an apparatus, participa- 
tion in the instalment of the apparatus necessary to the perform- 
ance of the method or process would certainly be a contributory 
infringement of the patent, if indeed it would not be treated as a 
_ case of direct infringement. It is submitted that the proper treat- 
ment of such a case would be under the rule of contributory in- 
fringement, for the methods or processes which form the subject 
of patent claims are dissociated from any apparatus of which the 
function is performed in carrying out the process; one of the best 
established rules of patent law being that the mere functions of a 
machine or apparatus cannot properly be claimed as a process.! 

The full meaning of the rule of contributory infringement is 
stated in Travers v. Beyer,? wherein the opinion of the court is 
inconsistent with a specific limitation of the rule such as might be 
read into Wallace v. Holmes or Holly v. Vergennes Co. The 
court states the case as follows :— 


“They [the defendants] are making and putting upon the market an 
article, which, of necessity, to their knowledge, is to be used for the pur- 
pose of infringing the complainant’s patent. They therefore concert with 
those to whom they sell the blocks to invade the complainant’s rights. 
They are intentional promoters of the ultimate act of infringement.” 


The question has been asked, and probably has been urged by 
the defendant in every case of contributory infringement, whether 
a perilous precedent was not being established which might lead 
in conceivable instances to an unjust embarrassment of a manu- 
facturer or seller of articles innocent in themselves, which, never- 
theless, had become actual instruments of wrong in the hands of 
others. There is always, nominally at least, a clear remedy for the 
patentee by suit against the immediate infringers whose acts are 
punishable by injunction, whether or not any actual intent to in- 
fringe existed. In many cases, however, such a remedy is wholly 
inadequate. A manufacturer who distributes thousands of infring- 
ing machines is the only defendant against whom the patentee can 
obtain real relief; for as against the purchaser and user a suit in 
equity could not reimburse the patentee for the unavoidable ex- 
penses of his suit ; the courts recognize the existence of this state 


1 Locomotive Works v. Medart, 158 U. S. 68. 
: 2 26 Fed. Rep. 450. 
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of things, and in cases of contributory infringement assist the 
patentee, so far as possible and proper, in his attempt to stop the 
trespass at its origin rather than compel him to take a course which 
practically opposes an impossibility to his effort toward establishing 
or enforcing his right. 


“ Parties should not be permitted to evade the law by such proceedings 
as these papers disclose ; it is the clear duty of the court to arrest the 
wrong in its inception.” ? 


The case from which this quotation is taken presents a pecu- 


liarly suggestive state of facts. The patent sued on was for a com- 


position of matter, composed of pulverized calcined gypsum, glue, 
and water, for use as a calcimine. The defendant sold a compound 
composed of pulverized calcined gypsum and glue, directing the 
purchaser to add the necessary water. The court held that the 
defendant, in selling a compound which he knew could not be used 
without involving an infringement of the patent, was himself an 
infringer, although in terms the compound which he sold did not 
fall within the patent claim, and cited in support of the rule a 
number of cases, among them Wallace v. Holmes, Travers v. Beyer, 
and Cotton Tie Co. v. Simmons.? The last-mentioned case is one 
of a group ® of strenuously contested cases which present an in- 
teresting condition of facts. The complainant made a patented 
cotton tie buckle and band, and in order to keep its market alive 
with a continuing demand for new goods, sold the ties and buckles 
with an express condition that they were to be used once only, the 
ease with which old buckles and bands could be remade and used 
repeatedly being obvious. The case which brings the doctrine of 
contributory infringement into boldest relief is the McCready case, 
where the defendant, a shipowner and carrier, was in the habit of 
conveying quantities of dismantled cotton ties and buckles to South- 
ern planters whose notorious intentions were to use the patented 
articles after the first and only licensed use was past. Doubtless 
recognizing the futility of seeking its remedy against the users 
themselves, who were widely scattered and in most cases obscure 
and unknown, the patentee brought its bill against the carrier, 
praying that the shipment of these instruments of trespass be en- 


1 Alabastine Co. v. Paync, 27 Fed. Rep. 559. 

2 106 U. S. 89, 94, 95- 

8 Cotton Tie Co. v. Simmons, 3 Ban. & Ard. 320; Same v. Same, 108 U. S. 89; 
Same v. Bullard, 4 Ban. & Ard. 520; Same v. McCready, 4 Ban. & Ard. 588. 
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_ joined. The defendant urged that the injunction prayed for would 
work serious hardship in depriving him of the benefits of his law- 
ful business, and that the mere carriage of the goods in question 
constituted no invasion of the patentee’s privileges, being neither 
manufacture, sale, nor use. Judge Blatchford disposed of these 
contentions, saying in effect that the defendant would be deprived 
by injunction of no business which he would not lose if all the 
immediate infringers, the users or intended users, of the ties and 
buckles, were disciplined by the injunctions which would issue 


against them, were they known and duly prosecuted. The fact 


that it was wholly impossible to use the old ties and buckles except 
as instruments of infringement seems to have been a determining 
factor, the court perhaps assuming judicially that the shipment of 
broken cotton ties as old junk involved a commercially impossible 
transaction. 

However unusual the circumstances of the McCready case may 
seem, it is believed that the rule there applied affords a test for gov- 
erning all cases of contributory infringement: a test to be used as 
a supplement to the test of zuéent, if indeed it is not coterminous 
therewith. Will the injunction asked for deprive the defendant of 
any business which he would enjoy in case all the persons who 
wrongfully use the things sold were enjoined against continuance 
of the immediate infringement? If the only possible use of the 
articles made and sold involves an infringement of patent right, 
then the wrongful intent of the vendor follows as a matter of 
course; but if, on the other hand, there exist rightful uses of the 


things sold, the specific intent in special instances must be traced 


and proved so that the issue of injunction may be guarded by 
proper conditions and terms. The rule is the same in either case, 
requiring an application in varying measure to suit conditions. 
Cases which illustrate the working of the rule are not wanting. 
In Millner v. Schofield,’ the owner of a patent for a tobacco- 
curing apparatus, which involved in its structure sundry elbows 
and flues of sheet iron for the conveyance and distribution of hot 
air, brought his bill in equity against a manufacturer of sheet-iron 
ware, seeking to have him enjoined against making and selling 
flues and elbows, alleging that these articles were used by others 
in installing and completing tobacco-drying apparatus which 
infringed the patent. No proof of actual concert with the imme- 


1 4 Hughes, 258. 
6 


5 
H 
} 


42 HARVARD LAW REVIEW. 


diate infringers was satisfactorily established, and the court held 
that as there were miscellaneous innocent uses for such things as 
sheet-metal flues and elbows, and as no specific instances were 
proved which brought any charge of wrongful intent tu the defend- 
ant’s door, no injunction could issue which would not in its opera- 
tion embarrass the defendant in the pursuit of his lawful business. 
Wallace v. Holmes, supra, was cited with approval, and clearly 
distinguished. 

If the proofs in Alabastine Co. v. Payne, supra, had established 
merely the facts that the defendant sold calcined gypsum and like- 
wise glue, these things being recognized articles of general com- 
merce, in all probability no injunction would have issued, But the 
defendant had made the case clear, first by making a mixture of 
calcined gypsum and glue (an unusual compound, probably), and 
second by selling it with directions for use with a proper amount 
of water. The injunction could, under the rule applied, quite prop- 


_ erly suppress acts of such well-defined purpose. 


In a later case Judge Coxe, who decided the Alabastine case, 
made the proper distinction clear. The defendant sold metallic 
button fasteners to all persons who desired to purchase, and 
to some extent to jobbers and distributors of such articles. 
These fasteners were adapted for use in button-fastening ma- 
chines which had previously been declared to be infringements 
of the complainant’s patent. Many of them, however, still re- 
mained at large in the hands of users who had bought them 
from the infringing manufacturer. The use of these machines, by 


whomsoever held, was conceded to be an infringement of the 


patent. But the manufacturer of these machines had also at a 
prior date made and sold a number of button-setting machines 
which did not embody infringements of the patent in suit, and 
these machines also were capable of using the troublesome button 
fasteners, which in themselves were innocent articles of manufac- 
ture, resembling nothing so much as very diminutive hairpins. 
Here there was a case where the defendant, selling without ques- 
tioning his customer, argued well that so far as he was concerned 
the ultimate use of the fasteners might or might not be innocent, 
and that he was not under the disagreeable duty of making inquiry. 
But, as the complainant had proved that the defendant, who was 
one of the former manufacturers of the infringing machines, jeal- 
ously kept possession of all the books wherein the names and 
addresses of the users of those machines were listed, and as it was 
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proved also that the bulk of defendant’s fasteners must be consumed 
by those machines, or not be used at all, and that the defendant 
sold goods to these users through the mails, the court ordered an 
injunction to issue forbidding the defendant to sell to these users, 
directly or indirectly, conferring on the complainant the unhappy 
duty of furnishing a list of the users. 

This disposition of the case accords precisely with the ruling of 
the court in Willis v. McCullen,? where the defendant had license 
from the complainant patentee to use a patented process, and to 
sell materials for that process to persons who, like him, had license 
to use it. The defendant sold these materials, which were not 
patented, to unlicensed persons for use in the patented process, 
“knowing that the materials were purchased for this use, and 
intended that they should be so applied.” The court found 
that “by these sales thus made, the respondent became a party to 
their use ;” and in consequence held that “a decree must be 
entered against him as respects such sales for use in the process to 
unlicensed persons.” 

The italicized portion of the above quotation indicates clearly the 
qualification which was to save the decree from the objection that 
it might interfere with the defendant in the prosecution of his 
lawful business. 

In Schneider v. Pountney ® the defendant was sued for infringe- 
ment of a patent for a lamp-shade having a shade-holder of trans- 
parent material, and other specific mechanical features, the whole 
enabling an oil-lamp to be used without the ordinary chimney. 

The charge against the defendant was : 


. . . “that he has manufactured and sold the transparent glass shade- 
holder which is one of the constituents of the complainant’s combination, 
and the only one that is claimed to be novel and that characterizes Votti’s 
invention. As there is nothing in the reissue which claims this shade- 
holder, except in combination with the other elements, it is clear that the 
making and selling of it, standing alone, is not an infringement of any of 
’ the claims. See Saxe v. Hammond, 1 Ban. & Ard. 632.” 


The complainant proved satisfactorily that there were “no other 
uses to which the shade-holder, made by the defendant and com- 
plained of by the complainant, can be applied, except in combination 
with the other devices of the Votti patent.” 


1 Heaton Button Fastener Co. v. MacDonald et a/., C. C. U. S. No. Dist. of N. Y. 
(not reported). 
2 29 Fed. Rep. 641. 8 21 Fed. Rep. 399. 
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“This testimony stands uncontradicted, except by the suggestion of 
defendant’s counsel of possible uses to which such shade-holders might 
be applied.” 


Wallace v. Holmes was followed, and was quoted at some length 
with unqualified approval. 

Many cases under the rule of contributory infringement have 
been decided by the Federal courts, and are in harmony with those 
herein discussed. In one case the facts raised the discussion of 
the rule in all its shades of application; but, after all the questions 
arising from a quite complex situation had been sifted and disposed 
of, the case called for the unqualified application of the rule. This 
was Heaton Peninsular Button Fastener Company v. Eureka Spe- 
cialty Company,! contested on bill and demurrer. Later cases are 
Thomson-Houston Electric Co. v. H. W. Johns. Co;? Thomson- 
Houston Electric Co. v. Ohio Brass Co.® 

The formulation of a rule is not a task which the writer under- 
takes with confidence ; it is submitted, however, that the rule to be 
deduced from the cases under discussion is not too broadly stated 
thus :— 

Any act done with intent to contribute to an infringement of 
patent-rights is wrongful, tantamount to a direct infringement, and 
will be enjoined by a court of equity, although in itself, and con- 
sidered apart from its intended purpose, such an act might be 
lawful. 

In its enforcement, this rule will be guarded by such terms of 
application as will prevent it from embarrassing the person enjoined 
in the performance of the acts in question when properly dissociated 
from any wrongful intent. 

Odin B. Roberts. 


1 47 U.S. App. 146. 2 78 Fed. Rep. 364. 8 80 Fed. Rep. 712. 
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JOINDER OF CLAIMS UNDER ALTERNATE 
AMBIGUITIES. 


MBIGUOUS gifts in wills are treated with very scant courtesy 
by the English courts. Unless the ambiguity can be re- 
moved by extrinsic evidence, the gift fails to take effect; the 
principle being that an unambiguous disposition is necessary to 
defend the title of the heir at law, next of kin, residuary devisee 
or legatee, or person entitled in default of appointment. There 
are many cases, however, in which the ambiguity is very lim- 
ited in extent. It may be twofold, threefold, or manifold, but it 
is quite clear that the testator meant one of a definite number of 
persons, things, or events. At first sight it would seem that if it 
were possible to join the claims under these ambiguities, an unan- 
swerable dilemma, trilemma, or polylemma would be presented to 
the court. It is, therefore, necessary to inquire on what principle 
the court acts in refusing to allow such a joinder. Such dilemmas 
are treated with the same severity as the ox too wont to push with 
his horn in the days of Moses. Why is this ? 

The lawyer’s answer is quite ready. An ambiguity is a mere 
zero or cipher, 2. ¢. nothing at all; and no number of ciphers can 
amount to the unity which represents a complete gift. This 
answer, if accepted, completely disposes of the question. But 
might not a layman of average intelligence, coming fresh from 
Lord Esher’s Farewell to the Forum, deeply imbued with the 
idea that law is after all the quintessence of common sense and 
logic combined, put the case in some such way as this? “An 


ambiguity is not necessarily a cipher. It is either a cipher or > 


unity ; and in that ambiguous condition it is no doubt ineffectual 
as against the heir or next of kin. But the sum of all possible 
ambiguities amounts to unity; and if they are all represented by 
claimants who are swé juris and can join their claims, why should 
not effect be given to the unity thus obtained? In that way the 
testator’s intention would be far more nearly carried out than by 
the present practice, which is really illogical. Suppose there are 
three possible ambiguities, x, y, z, which are mutually exclusive. 
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Then the value of each is ‘0’ or ‘1,’ and the true logical equations 


are as follows: — 
a+y+s=1 (1) 


xy =0 (2) 
jyz=0 (3) 
ax =0 (4) 


The lawyer practically refuses to acknowledge equation (1). If 
he writes anything, it is 

a+y+2=0, 
urging that as x, y, and z must each be deemed to be zero, unless 
they are proved to be unity, therefore 


a+y+2=0.” 


To such a layman the lawyer’s answer might indeed seem good 
law, but hopeless logic. This is a Law Review, but it may never- 
theless prove not uninteresting to examine one or two typical 
cases from this Philistine standpoint. 

Take, for instance, the case of the ambiguous devisee or legatee. 
A testator gives his residue to ‘“ my nephew Jones.” He has two 
and only two nephews named Jones, viz., Richard Jones and 
William Jones, both swz juris, and it is quite certain that he meant 
one of them; but, no evidence being forthcoming, it is impossible 
to ascertain which. Would it not be reasonable to allow Richard 
and William to join their claims and divide the property as they 
wished? It is not quite clear whether any such joinder was at- 
tempted in Stephenson, /z ve, Donaldson v. Bamber.! Probably 
the law that an ambiguity counts as zero was too well accepted, 
but it certainly defeated the testator’s intention 27 toto, whereas a 
joinder of the claims would have defeated it only pro tanto. Even 
if some of the claimants were infants, the court might well sanc- 
tion. a compromise joining their claims, rather than let the whole 
property go to the heir, next of kin, or other persons whom the 
testator clearly intended to dispossess. To this small extent a 
leaning against intestacy would surely be permissible. 

Next take the case of the ambiguous devise or legacy. A testator 
seised of four freehold houses in Sudely Place leaves No. — Sudely 
Place to A, No. — Sudely Place to B, No. — Sudely Place to C, 
and No. — Sudely Place to D, the numbers of the houses being 
omitted. It will be noticed that the testator has not given “a 


1 66 L. J. Ch. 93; [1897] 1 Ch. 75. . 
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house,” but “a specific house” in each case, so that selection by 
the devisees is out of the question. The testator has himself made 
the selection. What has he selected? The lawyer answers, 
“Nothing; ” and the four houses, unfortunately unnumbered at 
the date of the will, will go to the heir at law, however friendly 
and eager to pool their claims A, B, C, and D may be. 

In Asten v, Asten,! one of the devisees was the heir at law, and 
he of course claimed all the houses. The claims of the other 
devisees would not have amounted to unity, if joined, so no 
attempt was made to join them. But it is fairly certain, as the 
law stands, that if the heir at law had been a different person 
_ altogether, the four devisees could not have combined against him. 
And yet those four devisees would have represented every one 
of the twenty-four possible allocations of the four houses. The 
curious thing is that claimants entitled under the various possible 
constructions of a will are entitled to join their claims and ask 
for a declaration of intestacy as against the heir or next of kin, 
without troubling the court to construe the will as between them- 
selves in the first instance. That may be left for a future occasion, 
when the claimants under an intestacy are out of the way. This 
course is allowed because it is perhaps somewhat too hastily 
assumed that the court could construe the will if it tried. For 
instance, in Forester, /z ve, Jervis v. Forester,? a testatrix left 
her residue for such charitable purposes as she should by codicil 
appoint, and by codicil directed that it should be paid to The 
Forester Charity Trustees, to be applied for the purposes of a 
cottage hospital and a convalescent home, the sites to cost £2,000 
and £5,000, and the building and furnishing £10,000 and £30,000 
respectively. The residue, being about half a million, was largely 
in excess of the most extravagant requirements of a hospital and 
home built on such a small scale. The Forester Trustees and the 
Attorney-General joined forces against the next of kin, and suc- 
cessfully contended that there was a general dedication to charity, 
and no intestacy, as indeed was tolerably obvious, The actual 
destination of the surplus funds is still sab sudice, and no doubt 
capable of decision if necessary ; but it was a distinct advantage to 
get rid of the next of kin at as early a stage as possible. A case 
in which the court has said that on a careful consideration of the 


1 63 L. J. Ch. 838; [1894] 3 Ch. 260. 
2 13 Times Law Reports, 555. 
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whole will, and after referring to the usual bead-roll of more or 
less relevant authorities, it is unable to decide in favor of either 
of two equally balanced constructions, has yet to be reported. It 
is almost certain that no such case can have occurred during 
the seventy-five years’ life of the Law Journal Reports without 
express attention being drawn to it. So, again, no doubt the trip- 
lets Fortunatus, Stephanus, and Achaicus, referred to in Stephen 
on Evidence, article 31, might have joined in an ejectment as heir 
at law of their father if their relatives had been less careful to 
distinguish which was the eldest. The law would have allowed 
that course, because clearly the legal estate would have been actu- 
ally vested in one of them. But apparently a devise to the father’s 
heir at law would have been ineffectual apart from the armstring, 
declaration, and reference to 1 Cor. xvi. 17. 

Another group of cases may be called “the ambiguous event.” 
Property is given in one event to A and in another event to B. 
One of the events must have happened, but it is impossible to 
ascertain which. In former days A and B could not have clubbed 
their rights together and said that one or other of them was en- 
titled; and if they had both conveyed their rights io a third person 
he would probably have been no better off. In Wing v. Angrave 
(1860),! a wife executed a general testamentary power of appoint- 
ment over certain property in favor of her husband, and in the 
event of his death in her lifetime to Wing absolutely. On the 
other hand, the husband bequeathed his property in trust for his 
wife absolutely, and in the event of her death in his lifetime upon 
trust for Wing absolutely. Both the appointment and bequest 
were subject to trusts for children, which failed. The husband 
and wife went down in the same ship, and the question arose, 
who was entitled to the property appointed by the-wife. It was 
admitted that if Wing had been entitled to that property for his 
own use absolutely in either event, he might have taken it. If, 
for instance, the appointment had been in one event to Wing, in 
the other to the person who was Lord Mayor of London at the 
death of the appointer, then if Wing had happened to be Lord 
Mayor at that time he woyld have been entitled gudcungue vid, 
and his title would have been good. In that case it would have 
been certain that in every possible event Wing was entitled for 
his own use and benefit. But in the actual case Wing claimed 


1 30 L. J. Ch. 65; 8H. L. C. 183. 
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the property either as appointee of the wife if she survived, or as 
executor and residuary legatee of the husband if he’ survived, 
subject to paying his debts; and these two distinct and incon- 
sistent rights were held incapable of joinder. Yo a layman, again, 
it would seem so natural for Wing to have offered to take the half 
loaf and pay the husband’s debts and legacies in either event out 
of the property. But in 1860 he was not allowed todoso. His 
two claims could no more be joined in those days than if they had 
been vested in separate persons. Such a joinder was then con- 
sidered champertous, contrary to policy, and obnoxious to the 
statute against buying or selling pretensed titles. 

At the present day the rules of court allow both the joinder of 
plaintiffs and the joinder of alternative causes of action, so that the 
difficulty of the ambiguous event might perhaps be got over. But 
the ambiguous devisee or legatee and the ambiguous devise or 
legacy are still in a parlous state, and, it may be, receive at times 
somewhat less than natural justice. The examination student who 
regards the heir at law with a veneration little short of feudal 
would probably not waste much sympathy upon such unsubstanti- 
alities. Hawkins, Jarman, and Theobald supply ready and con- 
venient answers to all such questions ; and lay criticism is not likely 
to commend itself to a legal examiner. But the happier student, 
who has laid aside his strait-waistcoat, and can think a little for 
himself, might not unprofitably spend an hour or so in satisfactorily 
exposing the sophistries of that quibbling layman, and relegating 
him and his mare’s-nest to their normal obscurity. 


G. Rowland Alston. 


1 32 Henry VIII, c. 9. Vide Cholmondeley v. Clinton, 2 J. & W. 1, 136; Tur. 
& R. 107, 116; 4 Bligh, 1, 43, 81, 90, 123. 
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Tue NEBRASKA MaximuM FRreicut Rates. — Of the questions that 
complicate the modern economic system none is more difficult than that 
of the regulation of rates charged by quasi-public corporations, and, in 
particular, by railroads. It would seem to have been of primary impor- 
tance that the extent of the power of the State legislature under the fed- 
eral Constitution to regulate the rates charged by railroads within its 
limits should be settled by the United States Supreme Court; but this 
has not been finally accomplished until the recent case of Ames v. Union 
Pacific R. R. Co., reported in the Chicago Legal News, March 19, 1898. 
A Nebraska statute prescribed a schedule of maximum rates, which rates, 
if adopted by the railroad company, would have forced the railroad to 
operate at a loss, so far as profits within the State were concerned. 
This statute the court held unconstitutional, on the ground that it 
worked a deprivation of property without due process of law. 

The decision of the court, by Mr. Justice Harlan, although it has been 
severely criticised, seems to be sound. It is consistent with a line of 
dicta in analogous cases, which have themselves been distinguished upon 
dubious grounds, Reagan v. Farmers’ Loan and Trust Co., 154 U.S. Rep. 


_ 362 ; and the conclusion also follows necessarily from the decision in the 


case of Covington & Lexington Turnpike Road Co.v. Sandford, 164 U.S. 
578. In the latter case a statute was held invalid which prescribed 
such rates for the tolls to be charged by turnpikes that the plaintiff, a 
turnpike company, would have been deprived of all profits. From turn- 
pikes to railroads the step is short. The principles which apply are the 
same ; and it is noteworthy that the turnpike case was decided largely 
on the authority of the dicta in the previous railroad cases. The argu- 
ment of those who disagree with the position taken by the Court has 
been that any State statute properly enacted is “due process of law” 
within the meaning of the Constitution, and that, if it is necessary that 
a regulation should be reasonable in order to fall within the limits of 
the police power of the State, the question is nevertheless a legislative 
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one, and the action of the State legislature in regard to it is conclusive. 
This position, however, is slightly inaccurate. In order that a State 
law may be a valid exercise of the police power, it must be reason- 
able ; and the decision whether it is reasonable or not is in some cases 
within the province of the federal courts. The question, it is true, 
is not one of law; but it is a question arising under the Constitution 
of the United States when the statute causes a deprivation of pro 
erty, and the courts cannot escape the responsibility of deciding it. 
In dealing with the matter, the court is in a position similar to that of 
an appellate court passing upon the facts found by the jury at a 
trial in the court below; and presumably it can properly hold a State 
statute invalid only when under no possibility could the statute be con- 
sidered a reasonable police regulation. Steenerson v. Great Northern Ry. 
Co., 72 N. W. Rep. 713 (Minn.). The Supreme Court of the United 
States has never explicitly stated this rule, but it seems to have followed 
it tacitly in all the cases hitherto decided. The principal case, at all 
events, falls within the rule. The Nebraska statute had no ulterior 
object beyond the express object of securing fair rates, which must, of 
course, be fair to the railroads as well as to the public; and since the 
statute if enforced would have been confiscatory, or practically so, no 
one could suppose, under the circumstances, that it was a reasonable 
regulation. 

The effects of the decision are as yet problematical. So far as the 
public and the States are concerned, it can work little hardship. Al- 
though legislatures may chafe under the limitation, the public can have 
no just cause for complaint if railroads are allowed to make reason- 
able profits. The chief hardship must fall upon the federal courts in 
being forced to decide questions which are by nature legislative. This 
evil, however, may not be so great as at first sight appears ; for if courts 
adhere to the rule of holding no statute invalid which is not hopelessly 
unreasonable, they will offer little encouragement for bringing cases 
of this class before them. There may be difficulty if parties accept the 
suggestion of Mr. Justice Brewer in the Circuit Court, and bring suits 
continually upon statutes once declared unconstitutional, in the hope 
that conditions may have changed since the last decision ; but in practice 
it is hardly likely that States will leave unrepealed and unaltered upon 
the books statutes that have been declared invalid, upon the chance that 
under changed conditions they may again be brought to life. The great 
merit of the decision is in affirming to railroads their constitutional safe- 
. guard against legislative attacks; the question which is still left for the 
court to face is how far it will pass upon the reasonableness of rates 
imposed by a State when the rates merely limit, without virtually destroy- 
ing, the profits of the corporation. 


Common-Law Copyricut. — The literary property of a writer in his 
work is probably supposed by most people to be no sort of legal property 
at all, apart from the effect of copyright statutes. The right of an author, 
however, to the exclusive use of a particular form of words originated by 
him has been treated by the courts for a hundred and fifty years, and 
probably much longer, as a permanent right of property, quite distinct 
from the ownership of the manuscript as a physical object. In the cele- 
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brated case of Millar v. Taylor, 4 Burr. 2303, it was decided that at least 
after the statute 8 Anne, c. 19, which gave the author a copyright for a 
limited term of years, the effect of publication was to deprive him of this 
common-law copyright. The doctrine of this case has always been 
received with favor in America. The question as to what constitutes 
publication, however, still remains unsettled in many respects, as is shown 
by a recent case in the New York Court of Appeals. Jewelers’ Mercantile 
Agency v. Jewelers’ Weekly Publishing Co. (reported in the New York Law 
Journal, March 16). In this case the plaintiffs collected information con- 
cerning the jewelry trade, and printed it in books, which they distributed 
by lending them to all those who chose to subscribe for them under certain 
conditions. These conditions were that the subscriber should only have 
the use of the book for one year, should return it to the plaintiff at the 
end of that period, and should keep all information contained in it confi- 
dential. The defendants subscribed for the book and then published a 
part of its contents. The plaintiffs thereupon seek an injunction against 
such a publication as an infringement of their common-law copyright. 
The plaintiffs had taken steps to secure a copyright under the United States 
statute, and had already deposited two copies, as required by law, in the 
office of the Librarian of Congress. Three out of seven judges consider that 
this deposit amounted to a publication of the book, whether or not the copy- 
right under the statute was finally secured. As the deposit of the copies 
in the library made their contents accessible to the public, free at least 
from any control by the author, this view seems correct, and isa sufficient 
ground for the decision of the case in favor of the defendant. The result 
is reached by the majority of the court, however, by a different course of 
reasoning. They say that the distribution of copies of this book, whether 
by way of sale or loan, without any limit except the willingness of the 
public to subscribe for it under the terms offered, amounted in substance 
to a publication; and to recognize the common-law right of property as still 
existing offers an easy means by which the owners of a book may enjoy 
the profits of publication without giving up their perpetual exclusive 
rights in the work. It would seem, nevertheless, that the distribution in 
this case, however extensive it may have been, differed essentially from 
publication by putting on sale; the book was never intended to circulate 
at all ; it was to be used only by those who took it directly from the pro- 
prietor and under his control. And if the owner of a piece of literary 
property can by any such scheme make a profit out of it, without clearly 
giving up his common-law copyright, there seems to be little reason for 
preventing him from doing so. It is hard enough for an author, in ordi- 


_nary case of publication, to be compelled to exchange his perpetual unlim- 


ited right for a limited statutory right before he can make use of almost 
his only means of getting any advantage from the result of his labor. 


SUBSTANTIVE LAW UNDER THE GUISE oF EviDENCE. — The ordinary 
party to an action, if he feels that justice has been done, especially if it 
inclines to his side, generally accepts the final decision as being the sole 

matter of interest to him. It is not so with the judicial mind, to which 
the correctness of the result is of no greater interest than the ‘principles 
on which that result rests. A decision recently handed down by the 
United States Supreme Court in the case of Richmond & Alleghany R. R. 
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v. R. A. Patterson Tobacco Co. (18 Sup. Ct. Rep. 335) is interesting 
from both these points of view. A statute of Virginia declares that a 
carrier who accepts goods for transportation to a point beyond his own 
route is responsible for them as a common carrier, unless he shall have 
contracted in writing that beyond the terminus of his own line he is to be 
responsible only as a forwarding agent. The court holds that such a 
statute merely lays down a rule of evidence, and does not so infringe the 
right of the carrier to limit his liability by contract as to amount to a 
regulation of interstate commerce. 

The substantial justice of this class of decisions has been recently 
touched upon. See 11 HaRvarD Law REVIEW, 544. Turning, however, to 
the other aspect of the question, can it be said as a matter of principle that 
the true ratio decidendi is that which is intimated by the court? It is true 
that it is commonly said of the clauses in the Statute of Frauds and 
similar statutes that the requirements laid down by them are those of the 
law of evidence. _It may, perhaps, be questioned whether this is not 
“‘ obscuring the difference between substance and form ;” and whether it 
would not possibly be more correct on principle to say that these are 
simply cases of substantive law, couched sometimes, for the sake of con- 
venience, in terms of evidence. To draw an illustration from another 
field of law, it could hardly be maintained that the requirement of a seal 
for a covenant or of witnesses for a will belongs to the law of evidence. 
The requirement is simply a rule of substantive law that a document with- 
out a seal is not a covenant, or without witnesses is notawill. It is readily 
conceivable that there might be an abundance of probative matter by 
which the agreement of the parties in the one case, or the desires of the 
deceased in the other, could be established beyond cavil. The proof 
might be wholly unobjectionable on any of the laws of evidence ; and yet 
all this endeavor would be in vain, not because of any law of evidence, 
but because the law in regard to instruments makes it necessary that a 
deed should have a seal and a will witnesses, and these documents do not 
fulfil the requirements. Similarly in the present case ; the real difficulty 
that the appellant encountered was not that he could not establish what 
had been agreed upon, but that because of the substantive law of Virginia 
in regard to carriers the agreement would not do him any good when 
he had established it; his trouble is “ that he is trying to do something 
which is legally inadmissible, not that he is trying to do a permissible 
thing by means of evidence which is objectionable.” 


RESTRAINTS ON ALIENATION BY MARRIED WOMEN. — The recent case 
of Brown v. McGill, 39 Atl. Rep. 613, in the Court of Appeals of Mary- 
land, affords an excellent test of the principle upon which the law allows 
restraints on the alienation of a married woman’s separate estate. A 
JSeme sole in contemplation of marriage settled her own property upon a 
trustee in trust for herself for life, for her separate use, without power of 
anticipation. The court decided that this restraint upon alienation was 
ineffective, it being against public policy to allow a woman thus to place 
her own property beyond the reach of those who should subsequently - 
become her creditors. Even when, as in Maryland, spendthrift trusts 
are tolerated, it is well settled that they will not be allowed where the 
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cestui is himself the settlor. Whether this rule should be relaxed in favor 
of a married woman was the question before the court. 

At one time, before any statutory alterations in the law of married 
women, the difficulty experienced in some jurisdictions was not in limit- 
ing the power of the wife to charge or to alien her separate estate, but in 
removing, in reference to such estate, her common-law incapacity to bind 
herself by contract. Price v. Bigham, 7 Har. & J. 296, 317. The hus- 
band’s control was expressly excluded by the terms of the settlement ; 
the wife was regarded as possessing no will of her own. Consequently, 
effect was readily given to the clause against anticipation. If such re- 
straints are to be thus explained as a common-law disability of coverture 
which equity has not removed, it may well be urged, now that most of 
such incapacities have been abolished by statute, that the restraint on 
alienation should be enforced only when it would be effective if the cestuz 
que trust were unmarried. Judged by this criterion, the clause prohibit- 
ing alienation, in the principal case, would as above stated be clearly 
inoperative. By this line of reasoning, it may, perhaps, be possible to 
support the decision, as well as similar adjudications in Massachusetts and 
Pennsylvania. ackson v. Van Zedlitz, 136 Mass. 342. In those States, 
apparently no distinction is taken between married women and persons 
sui juris, so far as the validity of limitations on the power of alienation is 
concerned. 

If this view were adopted in jurisdictions in which spendthrift trusts 
have obtained no foothold, the clause against anticipation, even a settle- 
ment to the separate use of a married woman, would, of course, always 
be held invalid. This result has been avoided, and such restraints en- 
forced, on the ground that they are necessary to prevent the husband 
from obtaining the benefit of his wife’s property by means of undue in- 
fluence. The historical development of the subject in England gave 
support to this theory. The doctrine of the separate use was established 
in that country long before the prohibition of anticipation was introduced 
by Lord Thurlow. Consequently, that restriction was looked upon as a 
_ further “violation of the laws of property,” which could be justified only 
as necessary to protect the cestui from the threats or persuasion of her 
husband. Zudlett v. Armstrong, 4 Myl. & C. 377, 405. This danger 
being equally great where the wife is herself the settlor, the question of 
the principal case has, without hesitation, been decided in favor of the 
restraint. Clive v. Carew, 1 Johns. & H. 199, 205. 

This English rule which allows a woman in contemplation of marriage 
to place her property in perfect security from the cupidity of her husband 
and from her own generosity, is more consonant with the spirit of our 
equity jurisprudence. It is remarkable that this protection which is 
granted in England, where restraints on alienation are viewed with hos- 
tility, should be refused by those courts in this country which regard 
spendthrift trusts without disfavor. The result is an instance of the con- 
fusion which departures from settled principles of law usually occasion. 


IMPLIED RESERVATION OF EASEMENTS. — When a land-owner sells a 
- portion of his estate by absolute conveyance, if no access remains to the 
part retained except through the part sold, all jurisdictions hold that a 
way is reserved or regranted by implication. This rule is based on the 
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necessities of the case and the impolicy of reducing any land to a state 
of absolute uselessness. The English courts go little, if any, beyond 
this point. The law in England was settled by the case of Suffield v. 
Brown, 4 De G., J. & S. 185, that easements are impliedly reserved only 
where the property cannot be enjoyed without such reservation. The 
Supreme Court of Maine, where this rule has been followed, recently has 
had to apply it to an unusual state of facts before them in Hildreth v. 
Googins, 39 Atl. Rep. 550. ‘The owner of a lot, bounded on one side by 
a highway and on the other by the ocean, sold that half of the estate 
which adjoined the highway without expressly reserving a way across it 
from the highway to the part he retained. No access could be had to the 
unsold portion except by the ocean or by crossing land of other owners. 
The Court said that implied reservations were not to be favored except in 
cases of strict necessity, that the ocean was a public highway, and as all 
communication was not shown to be cut off, the grantor must in future 
rely on such access as the sea afforded: ‘This decision is within the let- 
ter of the rule. But the difficulties which a farmer would have to sur- 
mount in utilizing this road would generally prevent any but the most 
primitive use of the land; and it seems that the court might well have 
refused to consider the sea as a way in the sense that a way is necessary 
to the farmer. 

The English doctrine strictly enforced appears often to reach harsh 
results ; and many American courts have recognized the need of a more 
flexible rule. The Supreme Court of Maryland in Burns ef ai. v. 
Gallagher et al., 62 Md. 462, laid down a test that has much to com- 
mend it; namely, that the principles of implied reservation may be in- 
voked when the necessity is so strict that it would be unreasonable to 
suppose the parties intended the easement in question should not be used. 
This test, which would satisfactorily dispose of the case under discussion, 


is easy of application, fair to both parties, and well suited to the needs of 
this country. 


CITIZENSHIP OF CHILDREN OF ALIEN Parents. —The final word 
upon this phase of our law of citizenship seems to be said in the case of 
United States v. Wong Kin Ark, now in advance sheets. The Supreme 
Court of the United States, speaking by Mr. Justice Gray, held that one 
born of Chinese parents domiciled in California was a citizen, and could 
not be excluded from the United States, although he had twice returned 
to China. The Chief Justice and Mr. Justice Harlan entered a vigorous 
dissent. The case js of first impression in the Supreme Court ; although 
the same opinion has been previously intimated. The decision follows 
a series of well-considered adjudications in the Circuit Court, where the 
law has long been regarded as settled by Mr. Justice Field in the case of 
In re Look Ting Sing, 21 Fed. Rep. g05. The dictum to the contrary 
of Mr. Justice Miller in the Slaughter House Cases, 16 Wall. 73, must . 
now be regarded as definitively overruled. 

Citizenship is a question not of international but of municipal law. 
The division of the law of citizenship into the jus sanguinis and the jus 
soli is a deduction from the division of the jurisdiction of a State into the 
personal and the territorial. In the civil law, citizenship is by descent. 
At common law, all those born within the kingdom or legeance of the 
crown were held subjects ; and if the United States have a common law 
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this ancient rule governs. Calvin’s Case,7 Rep. 1. Whatever abstract 
rules there may be, the right of every sovereignty to determine for itself 
by its own laws who are its citizens is a fundamental one. By the 
Fourteenth Amendment of the United States Constitution “all persons 
born or naturalized within the United States are citizens ;” the exception 
is that those not born “ subject to jurisdiction thereof” are not citizens. 
Are the children of aliens within the exception? When within our terri- 
tory, the sovereigns, diplomats, sailors upon ships of war, and soldiers in 
the organized military forces of a foreign State, are not subject to our 
jurisdiction. Children born of parents under these circumstances of 
extra-territoriality would not be citizens. The same is true of the chil- 
dren of tribal Indians. The logic of these exceptions of sovereignty, 
however, does not apply to the alien subject domiciled in the United 
States. He is subject to the territorial jurisdiction ; his children are 
born subject to our jurisdiction ; and these, by our municipal law, are 
citizens. Accordingly, the decision reached by the Supreme Court seems 
to have every sanction of authority, policy, and theory. 

The case further presents a phase of the conflict of laws not often 
considered. The objection to the doctrine of the majority opinion has 
been taken by very high authorities, that as our law provides no right of 
election by or for a child, as do the continental codes, a dual allegiance 
will result, and this is urged to be contrary to the theory of citizenship. 
This difficulty, however, is apparent rather than real. When a child is 
born in America of Chinese parents, China claims him by the jus sanguinis, 
America by the jus soli. It is not a question whether he is an Ameri- 
can or a Chinaman; he is both. The municipal laws being thus in 
conflict, his citizenship at any time will depend upon whether he is 
subject to the jurisdiction of the one or of the other country. The 
duality of citizenship is a fact only in a third country. In China he is 
a Chinaman; in America, an American. 


EsTOPPEL IN CRIMINAL Law.— Whether the doctrine of estoppel has 
any place in criminal law, and if so, what principles govern its application, 
are questions that have seldom, till of late years, come up for legal dis- 
cussion. The doctrine has been applied in some jurisdictions in cases of 
embezzlement under statute, and the decisions have been founded prin- 
cipally on the grounds put forward in Bishop on Criminal Law, Vol. II. 
ch. 16, § 364. (See, for example, State v. Spaulding, 24 Kan. 1.) Rely- 
ing on such eminent authority, a dissenting judge in a recent Nebraska 
case maintained that the defendant should be estopped to set up a de- 
fence to the crime imputed to him. Moore v. State, 74 N. W. Rep. 319 
(Neb.). The defendant, who was auditor of public accounts in the State, 
was indicted for embezzling some of the State’s funds. The statute 
under which he was indicted enacted that if any person charged with the 
collection, safe-keeping, or disbursement of the public money convert any 
part of it to his own use, he shall be deemed guilty of embezzlement. 
By the constitution of the State all fees which were theretofore payable 
to a public officer for his services were made payable in advance into the 
State treasury. The defendant, pretending that he was charged with the 
collection of fees for the State, had received such fees from insurance com- 
panies, and had not accounted for them. The majority of the court held 
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that the defendant was not charged with the receipt or safe-keeping of the 
fees, but was rather expressly forbidden by the constitution to receive 
them, and therefore was not within the description of the statute. Sullivan, 
J., dissenting, contended that as in a civil action by the State the defend- 
ant would be estopped to deny that the money belonged to the State, he 
would be estopped in like manner in a criminal action. 

It is difficult to see how, in a civil action by the State to recover the 
money, there could be any application of the doctrine of estoppel. In 
collecting the fees the auditor was not the State’s agent; he only as- 
sumed to act as such. At the time of the conversion, then, the money 
was not the property of the State, and the latter could lay claim to it only 
by ratifying the collection by the defendant. The civil action itself could 
be said to be such ratification, and the defendant could not then deny, or, 
to speak very loosely, would be estopped to deny, that the money be- 
longed to the State. But this is a principle of ratification; there is no 
ground for estoppel in any true sense of the word. How can the defendant 
be said to have made a representation to the State which the State acted 
upon? And so in the present criminal action; there was no embezzle- 
ment of the State’s funds, because at the time of the conversion the 
money was not the property of the State. It might become the property 
of the State by ratification, but the conversion could not be made a crime 
by the ratification. To resort to any doctrine of estoppel whose essential 
elements seem to be absent would overturn all sound principles of statu- 
tory construction, and introduce a fiction dangerous to the criminal law. 


LisEL Per Se.— What manner of publication will constitute an injury 
without more damage is always a difficult question for the court. The 
general rules are clear and unquestioned, but their application to the par- 
ticular case must depend upon personal opinion and judicial policy. For 
this reason the decisions are often open to public criticism. A late 
instance is the case of Gates v. WV. Y. Recorder Co. (New York Law 
Journal, March 10, 1898), in the present term of the New York Court of 
Appeals. The defendant company falsely published of the plaintiff, who 
had been lately married to a General Gates, “The General’s bride is a 
dashing blonde, said to have been a concert-hall singer and dancer at 
Coney Island.” In the argument great stress was laid upon the notori- 
ously disreputable character of the concert halls at Coney Island. The 
court held the publication libellous fer se. Mr. Justice O’Brien and the 
Chief Justice dissented. 

The right to reputation is not simple, but highly complex and technical. 
The action based upon this right, developed in the ecclesiastical courts, 
took the form at common law of an action on the case, which requires 
an allegation of damage. Certain publications are, as the books say, a 


general damage by presumption of law ; in modern ideas, this means that 


the imputations are fer se an injury without damage. In slander, words 
which impute to the plaintiff the commission of a crime, a loathsome 
disease, or which disparage him in his office, trade, or profession, are by 
early judicial legislation actionable Jer se. The liability in libel is broader ; 
vilification, or whatever reasonably brings a man into hatred, ridicule, or 
contempt, is libellous fer se. For false publications not defamatory per se 
an action on the case always lies if damage is shown. 
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The question in the principal case is a nice one; but it seems that the 
dissent is the better law. Does the charge “former variety actress ”’ 
necessarily bring the plaintiff into hatred, ridicule, or contempt? Is 
damage so conclusively a result that the court can say as a matter of law 
that the imputation is of itself an injury? It is difficult to reconcile the 
holding of the majority with Hemmens v. Nelson, 138 N. Y. 518, where 
the publication “she entertained gentlemen company at all hours of the 
night ” was held not actionable fer se. The New York court might well 
have said in the present case that special damage was necessary, for the 
step taken in holding this charge libellous fer se is one that a court can ill 
afford to take. It may tend to open the way to the frivolous libel suits 
to-day so serious a problem in England. The court cannot take notice of 
the various and ever-changing codes by which social position is gained and 
lost. The action is a protection of character, not of conceit. 


CURIOSITIES OF REPORTING. — These citations, received from a Boston 
lawyer, show the prevailing errors, and the need of reform, in our present 
reporting system : — 

“ The following head-note appears in Stone v. United States, 167 U.S. 
178: — 

“*¢The ruling of the court about the challenges are without merit.’ 


‘From an examination of the case we infer that the reporter meant to 
say: ‘ The odjection to the ruling of the court about challenges és without 
merit.’ But when these verbal infelicities are corrected, the head-note 
still fails to show what the ruling was, except that it was ‘ about chal- 
lenges.’ The mystery is intensified when we find the note repeated in the 
index under the title ‘ Evidence.’ 

“ The following head-note has a fine Hibernian flavor : — 

“* A consignee of goods sent C. O. D. cannot maintain replevin against the carrier 
before payment and delivery.’ Lane v. Chadwick, 146 Mass. 68. 


“The implication is that if a man would bring replevin he must first 
get possession of his goods.” 


GREAT AMERICAN JUDGES. — UNITED SraTES SUPREME Court. — John 
Marshall was a tall, gaunt man with black hair, whose piercing black eyes 
seemed almost at variance with the expression of his face, brimful of 
simple and trusting kindness which touched the hearts even of political 
enemies. Chief Justice Marshall is believed by many to have been the 
greatest man who has sat upon the bench of the Supreme Court of the 
United States; but his greatness as a judge would hardly have been 
suspected by one who could have seen him, an old man among young 
men, throwing quoits at his home’in Virginia. Harriet Martineau com- 
pared his disposition to that of “‘ Uncle Toby.” By nature modest, retiring, 
and a little uncouth, his bearing on the bench had nevertheless a certain 
indefinable dignity. His speech was simple, halting at first and measured, 
but gaining vigor as the argument progressed, enforcing conviction upon 
his hearers by thé keenness of his logic, which cut aside irrelevant matters 
and lay open in its true bearings the single point at issue. His opinions 
were terse and cogent, written in a vehement style well chosen to present 
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the infallible logic of his reasoning. Marshall was not a scholar of the 
common law ; his early studies were cut short by his active campaigning 
in the Revolutionary War. His mind was of the kind that reasons out a 
system for itself. For expounding international law he received training 
when Minister to France at the time of the X Y Z letters, when member 
of Congress, and later when Secretary of State to President Adams. For 
creating the constitutional law of the nation he had the best possible prep- 
aration in supporting the Constitution at the convention of his native 
State, and in defending the policy of the first administrations. His oppor- 
tunity as Chief Justice to form the constitutional law of the land was 
unparalleled, and he performed the task ably. The power of the Supreme 
Court to revise the decisions of State courts, the power of Congress to 
establish a national bank, the exemption of the machinery of Federal 
government from State taxation, — these are but a few of the many funda- 
mental questions which came before him to be decided for the first time. 
His principle was that of neither broad nor narrow construction ; he 
strove simply to give to the words of the Constitution the meaning which 
all the surrounding circumstances showed to be the obvious one. In 
deciding the meaning he could but choose the meaning obvious to him- 
self, that is, to a man imbued with the strongest federalist convictions in 
favor of a centralized government. His positions seem to us at times 
forced or pedantic ; and yet it is hard to see how a man of strong con- 
victions could have avoided his failing. His service was in creating a 
strong national government: in the face of jealous States, when a strong 
government was sorely needed. 

Closely associated with Marshall in his judicial life, although some years 
his junior, was a New England man, Joseph Story. He was born at 
Marblehead, on the Massachusetts coast, and grew up with a passion for 
the sea, the impetuous, emotional, and mystery-loving temperament which 
draws its breath from the ocean. He was a handsome man, well-dressed, 
a fluent and cultivated talker, one of those who would be singled out 
among a roomful as a leader of men. Story graduated with high honors 
at Harvard College, became member of the State legislature, and later of 
Congress. His life, however, was mainly given to legal study, and he was 
pre-eminently fitted for the position on the Supreme Bench of the United 
States to which he was appointed by President Jefferson in 1811. He 
was a scholar; the Year Books were his friends, and the old English 
Chancery Reports his companions. Constitutional law he iearned from 
Marshall, in spite of the fact that he was a Republican in politics ; but 
international law and the law of Admiralty and Prize Courts he made his 


own ; and with Chancellor Kent he shares the credit of having originated. » * 


equity practice in America. He was a bitter enemy of slavery; and his 
addresses to the grand juries in condemnation of the slave trade were 
influential in stamping out the last traces of slavery in New England. In 
1829 he received the appointment as Dane Professor of Law at Harvard 
University. There he lectured without notes, for his immense store of 
knowledge was always at his command ; often he would talk for an hour 
on a point which it had not occurred to him beforehand to mention. The 
lectures were popular, always suggestive, often impressive. Beside these 
labors, Story was an indefatigable writer, his works showing great learn- 
ing, and seldom being open to the imputation of error or inaccuracy to 
which the impulsive mind of the writer might have led. His writings have 
the merit, rare in law books or judicial opinions, of having a literary style. 
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The style is clear and flowing, drawing illustrations from the sources to 
which the author’s scholarship gave him access. It is in striking contrast 
with Marshall’s intensely focussed style ; but it is none the less clear, and 
it has arichness which Marshall’s lacks. ‘The books have laid the foun- 
dations of an international reputation ; and it was owing to them that 
Lord Campbell in the House of Lords in 1847 spoke of Story as “greater 
than any law writer of which England could boast, or which she could 
bring forward since the days of Blackstone.” 


RECENT CASES. 


Britis AND NOTES — ALTERATION — ESTOPPEL BY NEGLIGENCE. — H desiring to 
borrow money through her agent, signed a note for $500, written with a lead pencil. 
‘The agent raised the note to $1,200, and sold it for that amount to plaintiff, a dona fide 
—, ay that H is liable for $500 only. Walsh v. Hunt, 52 Pac. Rep. 115 

al., Sup. Ct.). 
This <a must be added to the increasing line of cases contra to the doctrine of Young 
v. Grote, 4 Bing. 253, that one who facilitates, by careless execution, the alteration 
of a negotiable instrument is liable to an innocent purchaser for the amount of the 
instrument in its altered form. This doctrine, which rests upon estoppel by negli- 
gence, appears to be the better view, and more consistent with the conception of a 
negotiable instrument. These instruments are intended to pass freely from hand to 
hand, and the principal case tends to interfere with their free circulation. See 10 HARV. 
Law REV. 185. 


BILLs AND NOTES — CONDITIONAL DELIVERY. — The maker of a note delivered it to 
the payee’s agent on condition that it was not to take effect until signed by X, but the 
latter’s signature was never obtained. é/d, that these facts cannot be set up in 
8 (i . an action by the payee against the maker. Hurt v. Ford, 44 S. W. Rep. 
228 (Mo.). 

There is an almost hopeless conflict of authority as to whether there can be a con- 
ditional delivery of a note to the payee or his agent. Some courts have followed the 
strict rule as to deeds, that delivery in escrow can be made only to a stranger, while 
others have reached the same result by applying the parol evidence rule. Stewart v. 
Anderson, 59 Ind. 375; Mossman v. Holscher, 49 Mo. 87. In England and in most of 
the jurisdictions in this country in which the question has arisen the courts have 
consistently applied to negotiable instruments the doctrine of Pym v. Campbell, 6 E. & 
B. 370, that the parol evidence in such a case does not tend to vary an existing written 
contract, but shows that no contract ever existed unless the contingency occurred upon 
which it was to take effect, and that therefore the parol evidence rule has no 
application. The old rule as to deeds is technical and should not be extended. JMer- 
chants, etc. Bank v. Luckow, 37 Minn. 542; Alexander v. Walker, 11 Lea, 221; Burke v. 
Dulaney, 153 U. S. 228. Of course if the note has come into the hands of a dona fide 


~ purchaser, the maker should be estopped to deny a valid delivery to the payee. 


BILLs AND NoTES— CHECKS — REFUSAL OF PAYMENT. — A check was drawn on 
a bank where there were not sufficient funds to meet it. The drawer ordered payment 
stopped, but later increased his deposit above the amount of the check. /Ye/d, that 
the bank is liable to the holder for a subsequent refusal to honor although the 
order of the drawer had not been countermanded. A bank upon receipt of a deposit 
agrees “ with the whole world ” to honor presented checks if there are sufficient funds, 
and a secret understanding with the depositor is no defence to the holder’s rights. 
Gage Hotel Co. v. Union Nat. Bank, 49 N. E. Rep. 420 (IIl.). 

The Illinois cases have affirmed the right of a check-holder to compel payment by a 
bank on two grounds: first, that a check is an assignment f7o ¢anéo of the deposit; 
see 11 Harv. LAw REv. 548 for an adverse criticism of a late Illinois case taking this 
view ; second, the ground of “implied contract ” taken in the principal case. A check is 
an assignment when drawn, if at all. Since at that time there were not sufficient funds 
to meet it, the principal case, if sound, must be rested on the theory of “implied con- 
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tract.” The phrase seems to be used in the sense of an obligation imposed by law to 
pay checks when presented, — a quasi-contractual rather than a contractual obligation. 
This must be imposed because such is the general custom and understanding of 
the commercial community, and upon this the Illinois court rests its decisions. It 
is believed, however, that the commercial understanding is that banks are under 
a duty to no one but the drawer to pay checks, and to him solely by virtue of the con- 
tract of deposit ; and certainly that there is no other legal obligation where, as in the 
principal case, payment is ordered stopped by the drawer. On the general question 
the authorities are about evenly divided. See 2 Morse, Banks, § 490 e¢ seg. 


CARRIERS — WRONG TICKET — Ejecrion. — Plaintiff requested and paid for a 
ticket to A. The ticket agent through mistake gave her a ticket to B, which she pre- 
sented to the conductor with proper explanations. She was ejected for not paying fare 
° A. Pa that the company is liable. Ala. & Vicksburg Ry. Co. v. Holmes, 23 So. 

ep. 187 (Miss.). 

The case follows an earlier decision in the same State, K. S., W@. & B&B. R. R. Co. 
v. Riley, 68 Miss. 765, which is put upon the ground that any regulation of the carrier 
requiring the conductor to eject a passenger under the above circumstances is 
unreasonable. This is contrary to the great weight of authority and seems unsound. 
Bradshaw v. So. Boston R. R. Co., 135 Mass. 407. It is generally held that as 
between passenger and conductor the face of the ticket is conclusive evidence of the 
passenger’s right to carriage. Frederick v. M. H. & O. R. R. Co., 37 Mich. 342. This 
rule is frequently rested upon the practical reason that a proper regard for the con- 
venience of passengers and the security of the company in collecting fares makes it 
impracticable for the conductor to regard other evidence of the passenger’s right to 


carriage than his ticket. But there seems to be a more substantial ground on which to . 


support these cases. The ticket is itself the only contract of carriage, and the 
passenger cannot complain because he is not carried to some other destination than 
that specified in his contract. 9 Harv. Law REV. 353. 


CONSTITUTIONAL LAW — ADDITIONAL SERVITUDE — ELECTRIC RAILROADS. — 
Held, that the construction of an electric railroad, with poles and overhead wires, 
imposes an additional servitude, not consistent with the purposes for which a street 
is dedicated. Jaynes v. Omaha Street Railway Co.,74 N. W. Rep. 67 (Neb.). 

There is much conflict on the question of what uses may properly be considered to 
be within the original dedication of a highway to the public. Some courts have held 
that nothing is granted but the bare right of passage over the surface; Western Union 
Tel. Co. v. Williams, 86 Va. ; others, that there is a general right of inter-commu- 
nication. Pierce v. Drew, 136 Mass. 75. As to modes of conveyance over the surface, 
the true view seems to be, that it makes no difference what the motive power is, nor 
whether acquired from above or below, so long as the road is fairly and substantially 
usable asa highway. 7Zugeart v. Newport Street Ry. Co., 16 R. 1. 668; Halsey v. Rapid 
Transit Street Ry. Co., 47 N. J. Eq. 380. In the principal case, while the court seems 
to agree with this test, it finds as a matter of fact that a trolley road interferes with 
the substantial use of the highway. 


CONSTITUTIONAL LAW — FOURTEENTH AMENDMENT — EIGHT-Hour Laws. — 
Held, that a State statute forbidding the employment of workingmen for more than 
eight hours per day in mines and pers re ta: is a valid police regulation for the 
protection of health, and not a violation of the Fourteenth Amendment. olden v. 
Hardy, 18 Sup. Ct. Rep. 383. : 

It was argued that there was a deprivation of property without due process of law 
and a denial of the equal protection of the laws in that the contracting power of a cer- 
tain class of employers and laborers was limited by the statute. The decision in effect 
reaffirms the conservative construction of the term “property ” which has been cus- 
tomary in the decisions of the Supreme Court. The case, therefore, is important in 
view of the tendency in some State courts to construe the terms “liberty ” and “ prop- 
erty ” very broadly, and under cover of these terms to deny the! validity of paternal leg- 
islation. Commonwealth v. Perry, 155 Mass. 117; Braceville Coal Co.v. The People, 147 
Ill. 66; State v. Loomis, 115 Mo. 307. Paternalism is often very objectionable, but it is 
clearly a matter of policy. The opinion in the principal case also shows clearly that 
legislation is a progressive science, which can be satisfactorily developed only with the 
aid of experiments. It is not the province of the courts under our constitutions to 
stand in the way of these experiments. For an admirable discussion of this subject, 
see the dissenting opinion of Barclay, J., in State v. Loomis, supra. 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE — EVIDENCE. —A statute of 
Virginia provides that a common carrier accepting goods for transportation to a point 
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wapees its terminus assumes an obligation for their safe carriage to that point unless 
otherwise provided by a written contract signed by the shipper. (Code Va. [1887], 
§1295.) Held, that this statute as applied to interstate commerce is not void under 
the Federal Constitution, but is merely a rule of evidence. Richmond & A. R. Co. v. 
R. A. Patterson Tobacco Co., 18 Sup. Ct. Rep. 335. See Nores. 


CONSTITUTIONAL LAW — TAXATION — FOREIGN-HELD MorTGAGES. — In Oregon, 
where the legal title to land mortgaged does not pass to the mortgagee, a statute pro- 
vided that the interest of the mortgagee be taxed, and that the amount so taxed be de- 
ducted from the assessment of the mortgagor. e/d, that the statute is constitutional. 
Savings & Loan Soc. v. Multnomah County, 18 Sup. Ct. Rep. 392. 

The court relies squarely upon the ground that the lien of the mortgagee is an inter- 
est in the land and not a mere chose in action. A chose in action, such as the debt 
for which the mortgage is security, is taxable only at the domicile of the creditor. 
State Tax on Foreign Held Bonds, 15 Wall. 300. But an interest in land is taxable 
wherever the land is situated. The principal case is important in limiting the broad 
doctrine laid down by Field, J., in State Zax on Foreign Held Bonds, supra. 


CONTRACTS — ANTICIPATORY BREACH. — /e/d, that where one party to a contract 
gives notice of his intention not to carry out his contract, the other party may treat this 
as an anticipatory breach, and sue for damages before the time for performance arrives. 
FHlorst v. Roehm, 84 Fed. Rep. 565 (Pa., Cir. Ct.). 

The case follows Hochster v. De La Tour, 2 E. & B. 678, and is interesting from 
the fact that the question of anticipatory breach has seldom been adjudicated in this 
country. The only State which has adopted the English view is Iowa, while Massachu- 
setts and Nebraska have refused to follow it. AM/cCormick v. Basal, 46 lowa, 236; 
Daniels v. Newton, 114 Mass. 530; Carston v. McDonald, 38 Neb. 857. In the United 
States Supreme Court the question was expressly left open. Dzngley v. Oler, 117 
U.S. 490. The criticism of the doctrine of anticipatory breach in Daniels v. Newton, 
supra, appears sound, but it is possible that in courts where the question has not yet 
been decided certain grounds of convenience may prevail over the objections on prin- 
ciple, and an action for breach of contract be allowed before the time for performance 
has arrived. 


CONTRACTS — STRANGER TO THE CONSIDERATION. — Defendant made a contract 
with an employee to furnish him with medical attendance in case of accident. The 
employee was injured, and plaintiff, a physician, attended him. é/d, that defendant is 
not liable to plaintiff for the services rendered. Zhomas Mfg. Co. v. Prather, 44S. W. 
Rep. 218 (Ark.). : 

The majority of American jurisdictions, including Arkansas, hold that a sole benefi- 
ciary of a contract, though a stranger to the consideration, may sue the promisor. 
Chamblee v. Mc Kenzie, 31 Ark. 155. The principal case, however, refuses to allow the 
beneficiary to sue at law, when the contract looks to the satisfaction of a valuable 
claim which he has against the promisee. Public policy may demand that a sole bene- 
ficiary be given a remédy directly against the promisor, as otherwise he is without 
relief ; but it is difficult to —— an action at law on the principles of contract. In 
any event there is no such public policy in the principal case, and the decision therefore 
seems sound, although contrary to Lawrence v. Fox, 20 N. Y. 268, and the great weight 
of American authority. See 11 Harv. Law REV. 415. 


CRIMINAL LAW — DocTRINE OF ESTOPPEL. — Defendant, a public officer, was in- 
dicted for embezzlement under a statute enacting that if any one charged with the 
receipt or safe-keeping of the money of the State convert any part of the same to his 
own use, he shall be guilty of embezzlement. Defendant collected some fees from 
insurance companies, which were by law made payable in advance into the State 
treasury, and converted them to his own use. //e/d, that defendant is not within the 
description of the statute, and is not estopped to deny that the fees were the money of 
the State. J/oore v. State, 74 N. W. Rep. 319 (Neb.). See Nores. 


Equity — Priority — EstoprEL. — The second of two equitable mortgagees took 
his mortgage, believing the property unincumbered. This belief was caused by the 
mortgagor’s possession of the title deeds, which had been left in his hands by the prior 
mortgagee. e/d, that the prior mortgagee is precluded from asserting priority. /x 
re Castell & Brown, [1898] 1 Ch. 315. 

Although as between two equitable claimants against the same person for the same 
thing the prior prevails, Zy/er v. Webd, 6 Beav. 552, yet he may lose his advantage by his 
words or conduct. The possession of title deeds leads to a reasonable belief that the 


- holder is the owner of unincumbered property. The second claimant acted on such a 
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belief. The prior claimant was therefore properly held to have estopped himself by 
reason of his negligence in not securing possession of the deeds. In accord with the 
principal case are numerous other decisions in England and in this country. Farrand 
v. Yorkshire Banking Co., 40 Ch. D. 182; Besson v. Eveland, 26 N. J. Eq. 468. Simi- 
larly, a legal mortgagee, by reason of his fraud or negligence, has been postponed to a 
subsequent equitable claimant. Northern Counties, etc. Co. v. Whipp, 26 Ch. D, 482. 


EXECUTIONS — GARNISHMENT OF JUDGMENT Depts. — He/d, that a judgment debt 
is subject to trustee process from the court in which the judgment was recovered. 
Isabelle v. Le Blanc, 39 Atl. Rep. 436 (N. H.). : , 

Held, that a judgment debt is not subject to garnishee process from any gther court. 
Eisenberg v. Burchinell, 52 Pac. Rep. 220 (Colo., Sup. Ct.). 

These two cases together state and define the better doctrine as to garnishment of 
judgments, though there is authority conéra to both. In some States it is held that a 
judgment debtor cannot be garnisheed in any event, because he would be unfairly bur- 
dened and exposed to double liability. Black v. Black, 32 N. J. Eq. 74. The force of 
this argument is very slight where the garnishee process is in the court which rendered 
the judgment, as the court can then easily protect the debtor, at least before exe- 
cution has issued. The weight of American authority seems to be in favor of a more 
liberal view, and a few courts have gone so far as to make judgment debts subject to 
in any court. Fithianv. R. R. Co., 31 Pa. St. 114. This is going too far, 

owever, because, if the judgment and the garnishee process are in different courts, 
a conflict of jurisdiction arises, and the debtor can protect himself only by apply- 
ing for an injunction against his creditor, or by similar expensive and troublesome 
proceedings. 


NUISANCE — ABATEMENT. — A ditch draining the defendant’s land filled up through 
natural causes and a pond formed on the premises. The water in this stagnated and 
became annoying and injurious to the neighborhood. é/d, that this is not a nuisance 
in the legal sense, and the Justices of the Peace cannot order its abatement under Civil 
Code, § 4760. Roberts v. Harrison, 28 S. E. Rep. 995 (Ga.). 

The court goes on the ground that a legal nuisance cannot result from natural causes 
alone, but that the act of man must have contributed to its existence. The ve 
meagre authority on the subject in this country supports the present case. 1 Wood, 
Nuis., § 116; Barring v. Com., 2 Duv. 95 (Ky.); State v. Rankin, 3 S.C. 438. The 
opposite view is suggested in 1 Bish., Cr. L., §§ 316, 828. This is upheld by the 
authority of an early English decision, King v. Wharton, 12 Mod. 510, and seems to be 
the correct view. It is the existence of the nuisance which is complained of as injuri- 
ous to the public. To say that it shall be allowed to continue because it is the result 
of natural causes seems to give an inadequate reason either on the ground of principle 
or public policy. 


PERSONS — INFANT’S CONTRACTS— RECOVERY OF CONSIDERATION. — The plain- 
tiff, an infant, agreed to purchase a bicycle, and received it, and’ made partial payments 
thereon. She used it three months, and then returned it and demanded the money she 
had paid. e/d, that she can recover the amounts so paid without diminution for the 
use of the bicycle or for any deterioration in value which was the ordinary result of 
such use. Rice v. Butler, 44 N. Y. Supp. 494 (Sup. Ct., App. Div.). 

This decision does not seem to be distinguishable on principle from Bartholomew v. 
Finnemore, 17 Barb. 428. There an infant gave certain goods in exchange for a horse. 
He afterwards rescinded the contract, but it was held that he was entitled to recover 
the value of his. goods only on returning the consideration received by him, and that a 
return of the horse in a depreciated condition was not a return of the consideration 
received. The principal case, however, places New York in accord with the few 
authorities in this country. Whitcomb v. Josie, 51 Vt. 77; McCarthy v. Henderson, 
138 Mass. 310. There is great conflict of authority as to whether an infant who re- 
scinds a contract of purchase can recover the consideration paid without returning the 
goods purchased. His right to recovery, however, if he does return, seems settled. 
To allow recoupment for the use of the goods, or for deterioration not the result of the 
infant’s tortious conduct, would subject him indirectly to a liability which could not be 
enforced directly on account of his infancy. Stack v. Cavanaugh, 30 Atl. Rep. 350. 


PROPERTY — IMPLIED RESERVATION OF EASEMENTS. —A land-owner sold part of 
his estate without expressly reserving a way through the part disposed of. The part 
retained could be reached only by ocean or through the part sold. Aeé/d, that the access 
by sea will prevent the implied reservation of a way by land. Ail/dreth v. Googins, 39 
Atl. Rep. 550 (Me.). See Nores. 
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PROPERTY — EJECTMENT — MUNICIPAL CORPORATIONS. — He/d, that a municipal 
corporation may maintain ejectment for the recovery of a street dedicated to public use 
by the owner of the fee. One judge dissenting. City and County of San Francisco v. 
Grote, 52 Pac. Rep. 127 (Cal., Sup. Ct.). 

The better view, and the one supported by the weight of — is that taken in 
the dissenting opinion. Sedg. & Wait, Tr. Title to Land, Chap. VIII. The city had 
only an easement in the street, and an easement does not constitute an estate in lands. 
To allow the grantee of an easement to bring ejectment is a plain departure from the 
common-law rule which requires some csenatedl estate to support that form of action. 
Rowan v. Kelsey, 18 Barb. 484. The majority of the court argued that the city gets 
such an interest as is necessary for the enjoyment of its rights in the street, and that 
this interest is sufficient to support the action. But it is equally true that a private 
easement carries with it such an interest in the land over which it extends as is essen- 
tial to its proper enjoyment, and the grantee of a private easement has never been 
allowed to bring ejectment. It seems that the rights of the public may be fully pro- 
tected by indictment, injunction, or an action for maintaining a nuisance. 


Property — EXCHANGE OF LANDs.— Plaintiff conveyed certain land to defend- 
ant, and received in consideration therefor a deed from defendant of certain other 
land and $25 in money. The word “exchange” was not used in either conveyance. 
eld, that-the transaction was not a technical common-law exchange, so as to contain an 
implied warranty of title by both parties. Windsor v. Collinson, 52 Pac. Rep. 26 (Ore.). 

The case is interesting as a surviving bit of medizvalism, and as illustrating the 
fact that, even in these days of statutory alterations, a knowledge of Coke and Littleton 
may become of practical importance. All the authorities are agreed that the word 
escambium, or “exchange,” is as necessary to this form of conveyance as the word 
“heirs” to the creation of a fee; and this alone was sufficient to decide the case. 
2 Black. Com. 323. In the opinion of the court, the fact that money was paid by one 
party was equally fatal; and some cases in this country support that position. Zong 
v. Fuller, 21 Wis. 122, The older authorities, however, make no mention of such a 
requirement ; and this omission is, perhaps, significant. Sheppard’s Touchstone, 294. 
The plaintiff was correct in his contention that an implied warranty was an incident of 
a technical exchange. Upon a failure of title to the land received, either party was 
entitled to re-enter on the land given by him in exchange. Sheppard’s Touchstone, 290. 


PROPERTY— RECORDING AcTS-— CONSTRUCTIVE TRusT.— Plaintiff's agent, A, 
having spent $1,000 intrusted to him by plaintiff to loan on mortgage security, had a 
friend execute a mortgage to plaintiff on certain land, to which in fact neither the 
friend nor A had any title. A fraudulently told plaintiff that the mortgage was a good 
lien on the land, oak thereupon the latter accepted it and had it recorded. Later A 
bought the land himself and afterward assigned it for the benefit of his creditors. edd, 
that the assignee took the land free from any equity in plaintiff. Robertson v. Rentz, 
74 N. W. Rep. 133 (Minn.). 

By the laws of Minnesota a deed, mortgage, or an express trust is not good against 
an assignee in insolvency unless recorded, but an implied or resulting trust is. The 
reasoning of the court is as follows. The creditors would have no constructive notice 
of the mortgage from the record because it was made by a stranger to the title, and 
therefore it is to be taken as unrecorded. By estoppel against A it is to be considered 
as if actually made by him to plaintiff, but being unrecorded it is not good against the 
assignee in insolvency. The reasoning is specious but unsound. A by his false repre- 
sentations is estopped to deny that the mortgage is a valid lien on the land, but plain- 
tiffs claim is certainly in the nature of a constructive trust, arising by implication of 
law from A’s fraud. Plaintiff used due diligence by recording the mortgage as he 
understood it, and to punish him for not recording a claim arising out of a fraud of 
which he knew nothing, —a claim in its very nature unrecordable, —is to pervert the 
registry laws to a strange use. 


PROPERTY — RULE IN SHELLEY’s CASE. — Testator devised lands to A for life, re- 
mainder to his heirs. e/d, that the rule in She//ey’s Case does not apply, and A takes 
only a life estate. Wescott v. Benford, 74 N. W. Rep. 18 (Iowa). 

The court rests its decision on the ground that a strict application of the rule in 
Shelley's Case would defeat the intention of the testator as to the life estate to A. 
As was conclusively shown in Van Grutten v. Foxwell, [1897] A. C. 658, the rule in 
Shelley's Case is not a rule of construction, but an absolute rule of property. Its object, 
it may be said, is to defeat the intentions of the testator when they run counter to it. 
Rules of construction may be employed to discover what was meant by the word 
“heirs.” If it means a particular class the rule does not apply. If it means heirs in a 
general sense, as it did in the principal case, the rule shoul applied notwithstanding 
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the intention of the testator. The harshness of the rule, which influenced the decision 
in the principal case, while it may be a good reason for its abolition, furnishes no ex- 
cuse for construing it into something which it is not. See 11 Harv. Law REv. 418. 


PROPERTY — SEPARATE USE — RESTRAINTS ON ALIENATION. —A woman in con- 


templation of marriage conveyed all her property to a trustee in trust for herself for | 


life, for her separate use, without power of anticipation. After her marriage, she bor- 
rowed money from plaintiff, expressly charging her separate estate. e/d, that the 
income is liable in the hands of the trustee for the satisfaction of plaintiff’s claim. 
Brown v. McGill, 39 Atl. Rep. 613 (Md.). See Nores. 


UASI CONTRACTS — QUANTUM MEnRwulIT. — A statute provided that convicts should 
not be required to labor on certain holidays. The defendant, a lessee of convict labor, 
compelled the plaintiff, a convict, to work on the prescribed days. é/d, that the plain- 
tiff cannot recover in an action of contract the value of such labor. Sloss Jron & 
Steel Co. v. Harvey, 22 So. Rep. 994 (Ala.). 

Apparently the court failed to recognize the distinction between a contract implied 
in fact and a duty to pay which the law will raise when one person is unjustly enriched 
at the expense of another. Such a duty may be enforced in a contractual form of 
action, and seems clearly to have arisen in the principal case. The court admit the 
plaintiff’s right to damages in trespass. It appears that’he should have been permitted 
to waive this right and to recover in contract the value of the benefit received by the 
defendant. Patterson v. Prior, 18 Ind. 440. 


SALES — CONTRACT OF EXCHANGE— STATUTE OF FRAUDS. —On Saturday, the 
plaintiff and defendant verbally agreed to exchange horses. The defendant received 
the plaintiffs horse on Sunday, and the next day, repudiating the bargain, he returned 
him to the plaintiff. In an action of replevin, Ae/d, that the contract of exchange was 
within the Statute of Frauds, and that the statute was not satisfied by the receipt of 
the horse on Sunday. Ash v. Aldrich, 39 Atl. Rep. 442 (N. H.). 

Contracts of exchange are not contracts of sale, and, as an original question, it is 
very doubtful whether the former should be held to be within the Statute of Frauds. 
However, courts have so often assumed them to be, without discussion, that the prin- 
cipal case would probably be generally followed on this point. Browne, Statute of 
Frauds, 5th ed., §293. The decision of the court upon the other point presented is 
open to some doubt. The New Hampshire statute declares that no contract shall be 
valid unless the statute has been complied with. In other jurisdictions, with similar 
statutes, it is the settled construction that the Statute of Frauds presupposes a com- 
pleted legal contract, and the requirements of the statute must be fulfilled simply as 
a prerequisite of bringing an action. Amsinck v. American Ins. Co., 129 Mass. 185; 
Maddison v. Alderson, 8 App. Cas. 467. Under such a construction, a verbal contract 
made on Sunday would be unenforceable, although the statute was satisfied on a week- 
day. It would seem to follow that the time of satisfying the statute is of no impor- 
tance, and if the contract was not made on Sunday it should be enforced. Browne, 
Statute of Frauds, 5th ed., § 138 4. 


SALES — EstopPEL — CONDITIONAL DELIVERY. — The plaintiff sold goods to D, 
part payment to be made in cash. The goods were shipped and delivered without the 
cash payment. The plaintiff knew D was a tradesman and would put the goods on 
sale. D sold to the defendant and the plaintiff replevied them, claiming title. e/d, 
the plaintiff is estopped to deny that he parted with his title. Zewenberg v. Hayes, 
39 Atl. Rep. 469 (Me.). 

It was apparently the theory of the court that the plaintiff intended to retain title to 
the goods, since part payment was to be made in cash. Such a doctrine is often ap- 
plied to small transactions. Bussey v. Barnett, 9 M. & W. 312. In commercial trans- 
actions, however, when goods are ordered to be shipped, the title presumably passes on 
shipment. Long v. Fragano, 4 B. & C. 219. Inthe principal case, the stipulation for 
cash payment would hardly show a different intention, but would merely indicate that 
the plaintiff retained a lien on the goods. His voluntary delivery to D would ter- 
minate that lien and D’s title would , soon perfect. Hoskins v. Warren, 115 Mass. 
515. Assuming, however, that D had no title, the defendant’s right to the goods was 
unimpeachable, without invoking the doctrine of estoppel. The plaintiff, by intrusting 
his goods to one whom he knew would sell them, impliedly authorized a sale, and the 


defendant, being a dona fide purchaser, would acquire a good title. Spooner v. Cum- 


mings, 151 Mass. 313. 


SALES — RESCISSION BY SELLER — TENDER OF PARTIAL PAYMENT. — The plain- 
tiff, induced by fraud, sold goods to the defendant. The defendant made a payment 
on account and then sold part of the goods to a dona fide purchaser. Held, that the 
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plaintiff may replevy the goods still retained by the defendant without tendering back 
the money paid on account. Forwell Co. v. Hilton, 84 Fed. Rep. 293 (Wis., Sup. Ct.). 

It is commonly said that a vendor, before he can rescind a contract of sale, must 
return anything of value which he has received from the vendee. Benjamin, Sales, 6th 
ed., 445. The court recognizes that such a proposition is true as a general rule, but 
refuses to apply it to the present case. The result is surely just. Since the rights of. 
no third person are involved, the vendee should not be allowed to take any advantage 
of his own misconduct. To require a repayment of the money received on account, as 
a condition precedent to the right to rescind, would put a premium on fraud; it would 
be idle as well, since the vendor, if he rescinded and recovered a part only of the goods, 
could probably also sue and recover the price of the balance. Powers v. Benedict, 88 
N: Y. 605; Sleeper v. Davis, 61 N. H. 61. The weight of authority is in accord with 
the principal case. Sloane v. Shiffer,156 Pa. St. 59; Sisson v. Hill, 18 R. I. 212. 


TorTS— CONVERSION — CHATTEL Mor?TGAGEs. — A chattel mortgage gave the 
mortgagee power to take possession and sell on default or if he felt insecure. Defend- 
ant, a sheriff, served the summons ina foreclosure action and took possession against the 
protest of the mortgagor. é/d, that the mortgagee could not take possession without 
the consent of the mortgagor, and that the sheriff is liable to the mortgagor for conver- 
sion. McClellan v. Gaston, 51 Pac. Rep. 1062 (Wash.). 

In a similar case, the mortgagee was held liable for trespass when he took posses- 
sion accompanied by an officer who had no legal process but who acted colore officit. 
Thornton v. Cochran, 51 Ala. 415. This decision has been supported on the ground 
that the taking was by threat or constructive force. Jones, Ch. Mort., 4th ed., § 705. 
A subsequent Alabama decision holds that such cases should be subject to the rules 
governing recaption, and the former case seems doubtful. Street v. Sinclair, 71 Ala. 
110. The present case would hold the sheriff liable even though he acted in a private 
capacity as agent of the mortgagee. The power granted in the mortgage to take pos- 
session gives the grantee a license which becomes irrevocable on default. Mc/Veal v. 
Emerson, 81 Mass. 384. On default also the mortgagee gets an absolute title and a 
right to immediate possession. It seems then that the mere protest of the mortgagor 
should not make the taking of possession either a trespass or a conversion. Landon 
v. Emmons, 97 Mass. 37; Jones, Ch. Mort., 4th ed., §§ 434, 774- 


Torts — INN-KEEPER’S LIABILITY.— The defendant, a hotel-keeper, contracted 
with a club to furnish a banquet at his hotel. The club invited the plaintiffs, who 
took a room at the hotel for the night. While at the banquet their hats were lost from 
the hat-rack without negligence on the part of the defendant. ée/d, that the defend- 
ant is not liable for the loss. Amey v. Winchester, 39 Atl. Rep. 487 (N. H.). 

The decision shows the tendency of the courts to limit the strict common-law lia- 
bility of inn-keepers, and it seems to go farther in that direction than previous cases. 
It may be questioned whether it does not go too far. It is settled that the peculiar 
relation of inn-keeper and guest does not arise when the inn is visited for some special 
purpose, not connected with passage or travel. Such is the case when one goes on the 
invitation of the inn-keeper, or of a guest of the inn, or of some third party who has 
hired the inn. Calye’s Case, 8 Coke, 32; Carter v. Hobbs, t2 Mich. 42; Fitch v. Casler, 
17 Hun, 126. In the present case, however, the plaintiffs were guests of the inn by 
virtue of having taken a room there, but they were deprived of their rights as such, 
because, at the time of the loss, they were using the inn for a purpose not contem- 
plated by the relation of inn-keeper and guest. 


Torts — Joint Tort-FEASORS — TENDER. — The plaintiff had obtained a judg- 
ment against one of two joint tort-feasors, and had been tendered the amount of the 
judgment by him. //e/d, that this is a bar to an action against the other. Berk/ey v. 
Wilson, 39 Atl. Rep. 502 (Md.). 

The English view in such a case is that judgment without satisfaction will prevent 
recovery. Brown vy. Wooton, Cro. Jac. 73. In this country generally the opposite view 
. prevails, unless the judgment be completely satisfied. 11 HARV. LAW REv. 556. 

In the principal case the court declines to decide this question, considering tender 
equivalent to satisfaction. If the American rule be correct, it is difficult to see how 
the plaintiff can be said to lose his right of action by refusing to accept payment, 
since it lay in his option to enforce the judgment or bring an action against the defend- - 
ant. The defendant’s wrong was not rendered less by reason of the tender. Even 
the plea of satisfaction is only effectual on the ground that double compensation will 
not be allowed, and not because the defendant’s act becomes less tortious. Moreover, 
other courts have not considered a tender as satisfaction. Pople v. Beebe, 1 Barb. 379; 
Lincoln Savings Bank v. Ewing, 12 Lea, 598 
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Torts — MA.icious ABUSE OF PROCESS — SATISFACTION. — The defendant ma- 
liciously directed an officer to levy an attachment on the goods of the plaintiff, who 
was not his judgment debtor. The plaintiff replevied the goods from the officer, and in 
the replevin suit obtained a judgment against the officer for damages, which remain 
unpaid. He/d, that the return of the goods is not a bar to this action against the 
‘Cony for malicious abuse of process. Vincent v. McNamara, 39 Atl. Rep. 444 

onn.). 

It is settled that an action for malicious abuse of legal process will lie where a 
wrongful attachment is levied. Recovery was therefore properly allowed for damages 
to the goods and business losses sustained by the plaintiff by reason of the attachment. 
Zinn v. Rice, 161 Mass. 571. The decision is correct also on another ground. The 
return of the goods alone was only partial satisfaction, and therefore, according to the 
weight of American authority, was not a bar to the present action against a joint tort- 
feasor. Lovejoy v. Murray, 3 Wall. 1. For this reason the result in the principal case 


seems preferable to that reached in Karr v. Barstow, 24 Ill. 580. The court there © 


decided that a recovery in replevin with a return of the goods is a bar whether the 
damages awarded in the replevin suit be paid or not, because “ the return is a satisfac- 
tion for the trespass.” 


Trusts — Girt oF CHOSE IN ACTION— Book oF AccoUNTS.— An intestate 
delivered to the plaintiff as a gift his book of accounts. In an action against the ad- 
ministrator to recover the proceeds of the accounts subsequently collected by him, 
py i the plaintiff is entitled to recover. ‘ones’ Admr. v. Moore, 44S. W. Rep. 
12 

It wa held in Ashbrook v. Ryan, 2 Bush, 228, that a gift of an ordinary depositor’s 
pass-book is not a valid gift of the deposit. A pass-book is generally regarded as not 
sufficiently resembling a specialty obligation to make its transfer a transfer of the debt. 
This reasoning seems to apply equally to an account-book. ‘The principal case may be 
supported on the theory that the delivery of the book vested in the donee an implied 
sated of attorney to collect the debt for his own benefit, which power was irrevocable 

ecause coupled with an interest, viz., legal title to the book. The term “legal interest,” 
however, has hitherto been restricted to something necessary to the collection of the 
debt; nor have the courts regarded these transactions as transfers of powers of 
attorney. 


REVIEWS. 


Law AND Po.itics IN THE MIDDLE AGES. By Edward Jenks. New 
York: Henry Holt & Co. 1898. pp. xiii, 352. 

This book is a valuable contribution to legal history. It is a lucid 
exposition of those ideas and institutions which have had an abiding 
influence upon law and government. In the first two chapters Austin’s 
doctrine, that law is the arbitrary command of the State, is shown to be 
untrue as regards the Middle Ages. The /eges barbarorum and the feudal 
custumals were more or less declaratory of existing usages. Changes or 
reforms were adopted in practice and then declared to be law. It is not 
until England produces the first national law of medieval Europe, after 
the establishment of Parliament by Edward I., that Austin’s doctrine 
becomes approximately true. In succeeding chapters the writer traces 
the early history of the State and of the administration of justice ; the 
origin of the village, the hundred, and the shire; and the inception of 
our ideas of property and contract. Chapter V. contains an admirable 
account of how the local districts in France and Germany became fiefs, 
while in England the Anglo-Norman kings converted the shires into State 
districts administered by royal officials, and thus succeeded in reconciling 
a strong monarchy with local government. Students of legal history will 
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be particularly interested in Chapters VI. and VII., which deal with the 
origin of property and contract. 

‘The philosophic principle which runs through all the author’s investiga- 
tions is the conflict between the State and the clan ; this, he says, is “ the 
key to the internal politics of the Middle Ages.”” He seems at times to 
exaggerate this struggle and to postulate with too much freedom the sur- 
vival of the clan. It is difficult, for example, to follow him when he refers 
to the “ moots of the clan ” during and after the ninth century (pp. 125, 
132), though he evidently means the local popular courts. Nor can we 
agree with him that the gild and the monastery are artificial forms of the 
clan (p. 309). 

In Chapter III. he seems to ascribe too much influence to the feudal 
element in developing the royal power, especially in France, and too little 
influence to the Romanizing legists. 

But we feel more inclined to praise than to criticise this volume. Mr. 
Jenks has, indeed, produced a book of great merit, which displays wide 
learning in the comparative history of the legal systems of the Middle 
Ages. In a work so broad in view and covering so much ground we must 
expect to find some errors of fact, like the statement that Hugh the Great 
was king of the Western Franks (pp. 85, 87) ; but such slips do not seem 
to be frequent. ‘The treatise as a whole may be warmly recommended to 
students of legal and constitutional history. No other English book con- 
tains so good and comprehensive an account of early Teutonic systems 
of law. C. G. 


THE ScIENCE OF Law AND LAawMAKING. By R. Floyd Clarke. New 
York: The Macmillan Co. 1898. pp. xvi, 451. 

Mr. Clarke’s book should be welcomed as affording to the general 
reader an introduction to the study of law suggestive of the beauty and 
interest of its problems, and as giving for the first time a comprehensive 
discussion of the problem of codification. The book is not a complete or 
exhaustive treatise on ‘‘ the science of law,” a subject whose scope is not 
within such moderate limits ; but the writer has attempted merely to out- 
line in brief the source of law, its relation to other sciences, and its 
gradual development into case and code law. A bird’s-eye view of the 
English law as it exists to-day in its various branches, with an explana- 
tion of the technical terms used, puts the general reader in a position to 
pursue intelligently the problem of “ codification versus the case law sys- 
tem,” — a question that is strangely ignored by many of our better citizens. 

In advocating the cause of the case law system, the real substance of 
the book, the writer has accomplished his purpose well. The division 
of the chapters into so many headings adds little to the clearness or literary 
merit of the work, but the argument is, on the whole, coherent and con- 
vincing. By applying the principles of the decisions in the case law and 
the rules of the principal codes now in existence to one branch of law, 
contracts in restraint of trade, he demonstrates, by a comparison of the 
results, that a code can be brief only at the expense of accomplishing 
justice, or justice-giving only at the expense of all practical brevity. One 
great advantage of the case law system, as Mr. Clarke points out, is that 
a code, like a statute, must be followed according to the strict construction 
of the language used, while in a decided case all that is material is the 
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rule of law laid down and the reasons of justice with which it is supported. 
Case law deals with actual phenomena, the logical method of induction 
pursued in other sciences, while a code is merely a human abstraction to 
be applied to future cases, and as such either is unable to keep pace with 
economic growth and change of conditions, or else fetters the law in its 


true development. “Codification, presupposing infinite knowledge, is a 
dream.” S. H. 


MEMOIRS AND LETTERS OF JAMES Kent. By William Kent. Boston: 
Little, Brown, & Co. 1898. pp. viii, 341. 

The life of Chancellor Kent demands as of right the services of a his- 
torian ; and to giving an account of his life the great-grandson of the 
Chancellor has volunteered. This story is told in the main through 
the medium of letters, to which coherence is given by the comments of the 
biographer. The task of dealing with the subject in this manner is no 
easy one ; and one is compelled to admit that the task is here performed 
with indifferent success. The comments which are intended to throw the 
proper light and shade upon the letters run the risk at times of being per- 
functory and didactic. ‘The author’s analysis, however, towards the end 
of the book becomes more spontaneous than in the earlier part, and gives 
more form to the whole. ‘The selection of the letters is good. They are 
well arranged, are strongly individual, and show the strong personality of 
the man. 

Kent's life was the resultant of the conflicting forces of legal energy, 
public spirit, literary assiduity, and a yearning for bucolic home life. His 
family life was simple and kindly. Through all his public career he 
writes of a secret longing to live apart with his family on some farm in 
the country ; but this dream was not realized until old age was overtaking 
him. His zeal in the pursuit of law and learning was indomitable ; yet 
he found time to indulge his passion for the de//es Zettres of ancient and 

modern times, and in his letters he reveals his taste in the literature he 
' admired. His letters are also types of his own mastery of diction, the 
severe simplicity of style which bears testimony to his study of the ancient 
classics, especially the Latin. Work never killed the sensibilities in him ; 
and yet a certain dryness, an eye to the practical matters of country life, 
at times crops out in his writing, as if by mistake. In one letter, for 
instance, after describing a thunder-storm in language full of vivid imagi- 
nation he ends by saying: “It lasted about half an hour, and the light- 
ning destrdyed a barn full of wheat on the river against Newburgh.” 

The letters have revealed the man not only in his private life but also 
in his political life as supporter of the waning Federalist cause. The 
author’s pretensions, however, are modest ; and in dealing with political 
events he consistently maintains the point of view of Kent’s private life. 
He makes no attempt to describe the Chancellor’s great contribution to 
our law and Constitution ; that contribution is still unwritten, and is 
known only by his works, his decisions and his Commentaries. 


J- G. P. 
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First Book or Practice. By Lemuel H. Foster. Detroit, Mich.: Col- 
lector Publishing Co. 1897. pp. 488. 
The subject of this work, as set forth in the table of contents, embraces 


’ the conduct of nearly every sort of proceeding at law or in equity, and at © 


first glance the field seems rather large for careful treatment in so small a 
space. But on:reading the book it appears that the author has wisely 
limited his discussion to a special part of this matter. He avoids com- 
ment on substantive law, and does not go into the technical requirement 
of statute, or the minor peculiarities of State practice. Where these 
points arise the fact is noted and the reader is referred to the proper 
authority. The book is designed primarily for the young lawyer, and its 
object is to “ answer the numberless questions along practical lines that 
are not contained in law books generally.” When a matter is easily 
accessible elsewhere, as a rule, it is passed over lightly. The result of 
this treatment is a very serviceable work in moderate space. The keynote 
is practical utility, and the book is full of suggestions, cautions, and 
advice ; such matters as are the result of experience and are generally to 
be secured only by applying to some older lawyer. The author deals care- 
fully with the various steps in beginning and carrying on the common-law 
actions ; outlines the procedure in attachment, garnishment, drawing of 
wills, etc., and gives samples of forms in common use. He also gives 
careful directions on the preparation and trial of causes, and has full chap- 
ters on the codes and equity. ‘Throughout these subjects the book con- 
tains all the necessary practical steps, and with its aid, as the author says, 
the young lawyer should be “ reasonably secure against fatal blunders ” 
in his first essays. The tone of the book is confident and sure, the style 
is clear, and it will doubtless prove a valuable aid to those beginning the 
practice of law. G. B. H. 
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